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ADVERTISEMENT. 



In the introduction to volume I of Edmonds' Reports, 

Jndge Cdmonds states that a second volume would soon be 

issued, completing the work. During its progress through the 

press Judge Edmonds died, and the unfinished volume has 

since been in the possession of his daughter. It is deemed 

advisable at this time to issue the volume, believing it will 

be acceptable to the profession, as completing the work as 

originally planned by Judge Edmonds. 

THE PUBLISHERS. 
Kew York, AugvMy 1883. 
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EDMONDS' SELECT CASES. 



NEW YORK SPECIAL TERM. 

1848. 
Before Edmonds, Justice. 



In the matter of Jones, tmstee, ete. 

Wliere trustees, withoat permission of the court, and agaii^ the remon- 
strance of the eestvi que tnist, diminish her income some fourteen per 
cent, and claim the right to do so at their pleasure, and without cause, 
ojke remedj is to remove them. 

EdrrK/nds^ J. : Two petitions are presented, one by Mrs, 
Alston for the removal of Isaac and George Jones as trust- 
ees, and that they be directed to pay her the arrears of inter- 
est; and the other by the trustees for the passing of their 
accounts. 

The petition asking the removal of the trustees ought to 
be granted. Without her consent, and against her remon- 
strance, they reduced the rate of interest on the investment 
of her estate one per cent, and they demand commissions at 
the rate of sixty dollars a year, for acting as trustees, when, 
as she states, the trustees of her own appointment consent to 
act without compensation. 

Thus the trustees, at their own option, and without her 
consent, reduce her income $260 a year. This is an expense 
to which she ought not to be subjected. And as those trust- 

2 — ^vol. 2. 
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The People v. Michael Burke. 

ees claim the right to do so, and will not allow the other 
trustees to save Mrs. A. this expense, there is but one way in 
which she can have relief, and that is by removing them and 
allowing her to have trustees who will not unnecessarily sub- 
ject her to such a diminution of her income. 

An order will therefore be entered removing them, and of 
course it will be proper to order the accounting they petition 
for. 

It will tlierefore be referred to Lucius Robinson to take and 
state their account as trustees, and in doing so he will inquire 
into the propriety of charging them with the one per cent 
interest which they have omitted to pay, and the propriety of 
allowing them commissions on the amounts received and paid 
out by them, taking into consideration, on the one hand, Mrs. 
A.'s drafts and receipts for her income at the reduced rate of 
interest, and, on the other, the fact of the trustees having 
made their payments without charging commissions, and how 
far those acts ought to estop the present claims of the parties ; 
and taking testimony, if he shall deem it necessary, and re- 
porting the same, with his opinion, to the court. 



ERIE COUNTY OYER AKD TERMINER. 

July, 1848. 
Before Edmonds, Justice, and the county judges. 



Thb People v. Michael Bttbee. 

What 18 removing property out of a county by a debtor that wUl consti- 
tute the offense a misdemeanor under section twenty-mz of the act to 
abolish imprisonment for debt, passed in 1831. 

The defendant was indicted for a misdemeanor. 

He had been sued in an action of trover before a justice of 
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The People v. Michael Biurke. 



the peace, in Buffalo, and, after a trial, judgment had been 
Tendered against him. On the rendition of the judgment, 
the immediate issuing of execution was demanded. He 
requested time to obtain security to stay execution, which was 
granted to him, and he left the office of the justice. Instead 
of using the time for that purpose, he proceeded at once to 
take a horse that he owned, across the Niagara river, into 
Canada, so that when, a few hours afterward, an execution 
^was issued, the horse was beyond its reach ; and to the con- 
stable, who had the process, he claimed that the property being 
his, he had a right to do with it what he pleased, and he so 
claimed on this trial. 

The Judge charged the jury that the rule that a man had 
a right to do what he pleased with his property, was subject 
to many qualifications, and one of those was contained in the 
26th section of the act of 1831, to abolish imprisonment for 
debt, which enacted that any person who should remove off 
of his property put of any county, Avith intent to prevent the 
same from being levied on by an execution, should, be 
deemed guilty of a misdemeanor. 

It being undisputed that the horse had been removed out 
of the county of Erie, by the defendant, if the jury should 
be convinced that that had been done for the purpose of pre- 
venting its being levied on by any execution, they would find 
him guilty. 

He was convicted, and when brought up for sentence he 
pleaded, as his excuse, that he did not know there was such 
a law ; he had thought it was a free country when he came 
to it, but he didn't think there was much freedom in it with 
such laws. 
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Jackflpn Y. Sanders and Dole. 



ERIE CIRCUIT, 

JtiLY, 1848. 
Before Edmonds, Justice. 



Jackson v. Sanders and Dolb. 

A plaintiff having ooonted on two promissory notes, which had not beooma 
absolute, nnder a special a^^reeinent, and his remedy being on the agree- 
ment, and not on the notes, he was allowed to amend at the trial, bj 
counting on the agreement. 

This was an action of assumpsit on two promissory notes, 
payable to plaintiffs, for $150 each. 

Plaintiflfe were merchants in Ohio, and goods bought by 
them in New York, for their trade, were seized on their tran* 
sit through Buffalo, on an attachment against them as non- 
resident debtors. To relieve their goods from the attachment 
they gave a bond under the statute, which the defendants 
signed as their sureties. To indemnify them, plainti& de- 
posited with them $300, in money, taking back the notes in 
this suit as a memorandum thereof, and it was agreed that 
the plaintiffs should satisfactorily secure the defendants by a 
mortgage on real estate in the State of New York, when the 
money should be returned, and the notes be given up. A 
mortgage was accordingly executed and tendered to the de- 
fendants, who refused to receive it, on the ground of the 
insufficiency of the security, whereupon this suit was brought 
on the notes. 

Edmonds^ e/i, held that the plaintiffi could not recover on 
the notes, because their right to them had never become abso- 
lute ; that their only remedy was on the special agreement of 
the defendants to accept the mortgage as substituted security. 

WilUams^ for plaintiffi, then moved to amend by substi- 
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Phares and Qonld y. Davis. 



tatiLng, for the ooiints on the notes, conntB on the special 



JEchnonds^ J,^ allowed the amendment on the following 
terms : Flaintiffi to pay the costs of the plea and all snbs^ 
qaent proceedings, the trial to be postponed, and defendants 
to liave twenty days to plead to the amended declaration, 
wldch might contain the common, counts, but excluding any 
count upon the notes. 

WtlUcmiB^ for plainti£&. 

HavefMi iofi defendants. 



ERIE CIRCTJIT. 

Jhlt, 1848. 
Before Edmonds, Justice. 



E^BBS AND EdWAED GoULD V. DaVIS. 

Wbere a oontnct had been made between the owners of wheat and the 
sLippeTS to transport the wheat bj a certain time, and the warehoose re- 
eelpts had been pat into the hands of the shipper, and the owner had 
thus parted with his po csoooi on of .and control over the grain, it was held 
that the measure of damage for failure to perform the contract was the 
fiall in the price of the grain between the time when it did arrive and 
should have arrived, and the additional expense the owner had been pot 
to in obtaining repossesBiott. 

Tfls defendant contracted with plaintiff to bring for them 
7,400 bushels of wheat, from Chicago to Buffalo, at 14 cents 
per bushel, freight, and to be done at the opening of the 
navigation. It was proved that if shipped by the first trip, 
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Fowler v. HouBton. 

the wheat would have arrived at Buffalo Ist of Jime, at 
which time it was worth $1,45 per bushel at Buffalo. But 
the wheat did not arrive until the middle of July, at which 
time the price had fallen to $1,00 per bushel, and it came sub- 
ject to a charge of 25 cents per bushel freight, and $116 
storage, which plaintilBfe were obliged to pay before they could 
obtain possession of their grain. 

Ed/monds^ «/"., charged the jury that the plaintiffi, having 
put into the hands of the defendants the warehouse receipts, 
and thus parted with possession of and control over the wheat, 
were entitled to recover, and the measure of damages would 
be the loss which they had sustained by the fall in the price 
of the grain, and the sums they had been obliged to pay for 
storage, and for the excess of freight over the contract price. 

Verdict for plaintiffi, $3,857.29. 

Oreen^ for plaintiffi. 

Hc^oenSy for defendant. 



ORANGE SPECIAL TERM. 

October. 1848. 
Before Edmonds, Justice. 



FowLEB V. Houston. 

OaseB in which ten per cent wiU be allowed under section 208 of the Gode^ 

Tms was a complaint filed against the defendant, as the 
indorser of a promissory note, to which the defendant had 
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Fowler v. Houston. 



put in an answer, denying that he had received any consider- 
ation for his indorsement. No affidavit of merits being filed, 
an inquest was taken at the Orange Circuit, in October, 1848. 
At the time of rendering the verdict, 

JPvUertony for plaintiff, moved for an allowance of the ten 
per cent, under section 263 of the Code, on the ground that it 
^was evident that the defendant had no defense, and had put 
in an answer solely for purposes of delay* 

JEdmands, J.^ said that it was evident that the whole pur- 
pose of the defendant had been not to obtain a determination 
of a disputed question, but to obtain delay. His purpose was 
answered, and when the cause was called he allowed judg- 
ment to be taken against him, without any resistance on his 
part. This was, in fact, using the forms of law for mischiev- 
oub purposes, and converting that which was designed as a 
means of obtaining substantial justice into an engine of op- 
pression. It was, in fact, a fraud upon the law, and surely is 
a case in which, if ever, the discretion of the court, under 
section 263 of the Code, ought to be exercised. 

If there was a fair matter of dispute between the parties, a 
contest of doubt carried on in good faith, in order to obtain 
a decision of the court upon a difficult matter, there would be 
much less justice in inflicting upon the losing party the pun- 
ishment of a percentage on the amount in controversy, than 
where a debt is honestly due, and a false defense put in, 
merely for the purpose of staving off the day of payment. 

There is another consideration in favor of allowing the per- 
centage in such cases. The amount of costs allowed by the 
Code is so small, that where the amount claimed is large, great 
temptation is held out to the debtor to put in an answer to 
obtain time. The penalty thereby attached to such conduct 
would, if it was limited merely to such costs, be altogether too 
trifling to deter any one from putting in false answers. This, 
in my district, New York, would soon swell to be an alarming 
evil, and encumber our calendars beyond the possibility of 
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Execaton of Keese and Lawrence ▼. Fullerton and ArmBtiong. 

reduction. ThuB the evil would be allowed to augment itself; 
and it can, under the law as it now exists, be guarded against 
only by exercising the power conferred by the section in 
question. 

I shall, therefore, be disposed, in all such cases, to award 
the percentage, believing that such will be the most beneficial 
application which can be made of the discretionary power 
conferred on the court by this provision of the Code. 

Motion granted. 



ORANGE cmcxnT. 

OCTOBBB, 1848. 

Before Edmonds, Justice. 



EXBOUTOSS Oir EbESB and LaWBENOE, SuBVIVOB of KKBSlBy Y. 

FULLEBTON AND ArMSTBONG. 

Amendment of complaint on the trial. What defect in pleading may be 
disregarded nnder section 151 of the Code. 

This cause came on to be tried at the Orange Circuit, in 
October, 1848. The complaint stated that one A. B., being 
indebted in the sum of $300 to Lawrence and Keese, partners 
in business, and to others, and being insolvent, had made an 
assignment to the defendants in trust to pay, first, their expen- 
ses in executing the assignment; second, certain rents; and, 
third, the debt owing to the firm of L. & E. ; and . averred 
that the defendants had received, under the assignment, a sum 
sufBcient to pay that debt, whereby the defendants were in- 
debted to the plaintiffl in the sum of $300, and interest. An 
answer was put in. 
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Bxecaton of Keeee and Lawrence v. Fulleiton and Annstrong. 

3fcSis8o6k^ for defendants, objected — 

1. That it did not appear from the complaint that the de- 
fendants had received under the assignment enough to pay 
the plaintiffi and the sums charged upon the assets prior to 
their claim. 

2. That the defendants could not be indebted to the plaint- 
i£& as averred in the complaint, but only to Lawrence, as sur- 
vivor of Keese. 

«/l TT. Brovm^ contira^ insisted that defendants could not 
take advantage of these defects on the trial; they ought to 
have demurred. Besides, they could be disregarded, under 
the Code, as immaterial. 

JEdmondSy J. : The last objection may be disregarded under 
section 151 of the Code, because the averment complained of 
does not affect the substantial rights of the parties. Sut the 
other objection is more material, in Hub, that the complaint 
may all be true, and still the plaintiff not be entitled to 
recover. To entitle them to recover they must aver and 
prove, not merely that the defendants received, under the 
assignment, enough to pay their debt, but enough to pay the 
prior claims for expenses and rent, and the plaintiflfe' debt. I 
will not, however, dismiss the complaint on that account; 
the plaintiffl may amend it, by inserting the necessary aver- 
ments, on payment of the costs of this trial, the defendants 
to have twenty days to answer the amended complaint. 



8 — vol. 2. 
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Anonymotis. 

'SEW YORK SPECIAL TERM. 

Seftbmbeb 80, 1848. 

Before Edmonds, Justice. 



Anonymous. 

On a inotion for judgment bj reason of the Myolonsness of a demurrer to 

a complaint : 
Edd, that the Ck)de is constitutional. 

Mr. Goioldy for defendant, said that in his absence during 
the summer vacation, similar demurrers had been put in to 
several complaints which he had filed, and, as he had under- 
stood, on the advice of eminent counsel. He had therefore 
interposed this, in order to have the question settled. The 
ground taken was, that the Code, under which the complaint 
was filed, was unconstitutional. 

Edmonds^ J, : In what respect is the Code alleged to be 
unconstitutional ? 

Gould: The commissioners exceeded the authority con- 
ferred upon them by the statute appointing them. 

Edmonds^ J. : That can be of no consequence. The only 
question is, whether the legislature exceeded its authority. 

OouLd: It is alleged that it did so in abolishing the dis- 
tinction between law and equity, while the Constitution ex- 
pressly recognized that distinction. 

Edmonds^ J. : The Code abolishes the distinction only as 
to form ; only as to the mere practice. The great prindplea 
of law and equity, as they existed in our jurisprudence at the 
adoption of our Constitution, are untouched. Besides, the 
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Desmond and another t. Wolf and others. 

power of altering the common law, in any respect, is expressly 
conferred npon the legislature by the Constitation. 

As at present advised I mnst oyerrnle the demnrrer as 
frivolous. 



NEW YORK SPECIAL TERM. 

Sbftembkb, 1848. 
Before Edmonds, Justice. 



Desmond and another v. Wolf and others. 

A party complaining of any proceeding in a cause, most embody all hla 
objections in one motion. The court will not permit him to make sepa- 
rate motions for each objection he may have to make. 

This was a suit in equity, in which the defendants, after 
obtaining an extension of their time to answer, by consent of 
the plaintife' solicitor, had put in a demurrer to the bUl. The 
plaintifEs moved to set aside the demurrer as irregular; that 
motion was denied. They now moved to take the demurrer 
off the file, for frivolousness. 

A. Dickson^ for the plaintiff. 

Scmdfardy for the defendant. 

Edmonds^ J. : This motion must be denied. The objection 
now moved upon existed at the time the motion was made to 
set aside the demurrer as irregular, and might have been made 
then ; but the parties, having failed in that motion, now seek 
to attack the demurrer on another ground. Parties cannot be 
permitted to split up their objections into several motions. 



20 EDMOm)S' SELECT OASES. 

Diblee v. Mason. 

They must take all their objections at once. If this splitting 
of grounds of objection were once permitted, there would be 
no end to the number of motions. 

Motion denied. 



SUPREME COURT— SPECIAL TERM. 

Seftembeb, 1848. 
Before Edmonds, Justice. 



Diblee y. Mason. 

In an action to recover the price of goods sold and delivered, and work done, 
the summons stated that the plaintiff would apply to the court, on a spe- 
cified day, for the relief demanded by the complaint. On motion for 
judgment for want of an answer. 

Held, That the summons was in the wrong form, and that the motion for 
judgment must be denied. 

That the mistake in the form of the summons was not within section 145 
of the Code. 

That section 145 of the Code applies only to mistakes in "pleading," and 
not to "process." 

That although the court may have power to amend the process, it could 
only be done on a motion therefor. 

A. Diokerson moved on an affidavit of service of summons, 
and copy complaint, and of no answer having been received 
for judgment in this action. 

Morris^ for the defendant, opposed the motion, on the 
ground that it appeared by the complaint that the action was 
on a contract, and for the recovery of money only, yet that 
the summons, instead of giving notice that the plaintiff 
would take judgment for a specified sum, contained a notice 
that the plaintiff would apply on this day for the relief de- 
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Dickerson v. Beardsley and another. 

manded by the complaint This, he contended, was such an 
irr^nlarity as precluded the plaintiff from taking judgment. 

Dickerson^ in reply, contended that the Code was only di- 
rectory as to the form of tho summons, and that the plaintiff 
had an option to use either form of summons. 

SdmondSj J. : This is an action on a contract for goods 
sold, and work done ; the summons does not contain a notice 
of any specified sum for which judgment would be demanded; 
but, instead, it contains a notice that the plaintiff will apply 
to the court on a certain day for the relief demanded in the 
complaint. This, I think, is irregular, and the motion must 
be denied, and with costs. 

The irregularity in this summons cannot be disregarded 
under section 145 of the Code, as' immaterial, because that 
section relates to pleadiQg, only, and not to process. 

The court may have power to amend the process, but that 
can only be done on a motion therefor. 

Motion denied with costs. 



SUPREME COURT— SPECIAL TERM. 

Seftembsb, 1848. 
Before Edmonds, Justice. 



DiOKEESON V. BeABDSLEY AND ANOTHER. 

Time to answer after amendment. 

After service of smnmons and complaint, plaintiff served an amended oom« 
plaint, and, at the end of twenty days firom the time of snch service, 
signed judgment. On motion to set aside the judgment, hM, that 
the defendant had twenty days from the service of the amended complaint 
to answer or demur thereto. 

Aster service of the copy of complaint in this action, and 
before the defendants' time to answer expired, and before any 
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answer had been put in, the plaintiff served an amended com- 
plaint. At the expiration of the period of twenty days from 
the time of the service of the first copy of the complaint, the 
defendants not having put in any answer, the plaintiff signed 
judgment ; a motion was now made to set that judgment 
aside. 

J. A, MiUcurdj for the motion. The judgment was signed 
too soon. Section 125 of Code provides for the case of an 
amended complaint, and gives the defendant twenty days to 
answer after the amendment. 

H, Brewster^ contra. The judgment was not signed too 
soon. Section 125 of the Code does not apply to this case. 
Section 125 of thg Code is under the chapter of the Code 
specially relating to demurrers, and must be read in conjunc- 
tion with section 124. It only applies in cases where there 
has been a demurrer to the complaint, and the plaintiff 
amends after the demurrer. In this case there was no demur- 
rer. Section 148 is the section of the Code applicable to this 
case; it provides that the amendment may be made " without 
prejudice to the proceedings already had." The proceedings 
already had in this case, were the service of the summons and 
the copy complaint, and the service of the amended complaint 
did not prejudice the plaintiff's right to an answer within 
twenty days of the service of the summons. The time of the 
service of the complaint is immaterial, because the defendant 
is to answer within twenty days of the service of the sum- 
mons, irrespective of the time of serving the complaint. (Sec- 
tion 107.) It is not necessary to serve a fresh summons with 
an amended complaint, and none was served ; therefore, the 
summons served with the complaint was still existing, and its 
requirements should have been fulfilled by the defendants. 
The defendants might have obtained ftirther time to answer. 

Edmonds^ J. : In this case the complaint was amended 
afker service, and before the expiration of twenty days e'en! 
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the time the amended complaint was served, the plaintiif 
signed judgment. I think the defendant had twenty days 
after service of the amended complaint to answer or demnr 
thereto, and that the judgment entered by default, at the 
expiration of the twenty days from the service of the first 
complaint, and before the expiration of the twenty days from 
tjie service of the amended complaint, was irregular, and 
must be set aside for irregularity, being signed too soon. 

Ord^ to set aside judgment. 



SUPREME COURT— SPECIAL TERM. 

Seftembeb, 1848 
Before Edmonds, Justice 



Lee and others v. HJsmBEE&GEB. 

Section 249 of the Ck)de. 

On an application for an order under section 249 of the Code, Held, That 
an affidavit foUowing the alternative wording of the statute is not suffi- 
cient. 

This was a motion for an order to examine a person under 
section 249 of the Code. The motion was founded on an 
affidavit that the party sought to be examined " has property 
of the judgment debtor, or is indebted to him," these being 
the precise words of the statute. 

Eimonds^ J. : This motion cannot be granted on the affi 
davit as it now stands. Li order to obtain the order sought 
for by this motion, it is not sufficient that the affidavit follows 
the wording of the statute ; it must be positive, either that 
the person has property of the judgment debtor, or that he is 
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indebted to the judgment debtor, or that he has property 
is indebted to the judgment debtor; but it cannot be put 
the alternative. 

Motion denied* 



SUPREME COURT— SPECIAL TERM. 

Seftbmbeb S, 1848. 
Before Edmonds, Justice. 



fToBLB y. TBOWBBIDaB. 
FtiyoloTis answer — practice as to. 

JT, S. Oa/rr^ for plaintiff, moved for judgment as for want 
of an answer, on the ground that the answer put in was frivo- 
lous. 

StryJcer^ for defendant, showed cause. 

Edmonds^ J. — Sept. 8. The number of answers and demur- 
rers clearly frivolous, and for delay, which the present prao- 
tice has engendered, renders it necessary that some course of 
practice should be established in reference ttereto. I will 
take the papers and consult my brethren of this district on 
the subject. 

Sept. 16. I have consulted my brethren of this district on 
the course to be pursued with reference to frivolous answers 
and demurrers, and announce that in ftiture the practice will 
be that where a frivolous answer or demurrer is put in, the 
plaintiff may apply for judgment as for want of an answer, 
on the notice prescribed for special motions ; and if the an- 
swer or demurrer be adjudged frivolous, judgment will be 
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given as if on default for want of an answer. If adjudged 
not to be frivolous, the cause will be put on the circuit calen* 
dar, in its proper place, and be tried or heard in its order. 

Sept. 23. I have doubts as to this answer being frivolous, 
and if I decide the matter now there will be no appeal fro^i 
my decision. I therefore decline to say that the answer is 
firivolous. 

Motion denied. 



NEW YORK CIRCUIT. 

Sbftehbeb, 1848. 
Before Edmonds, Justice. 



Edwakd J. Thomas v. Samuel W. and Flbtoheb M. Haight. 

A person who gives himself out as a partner in a firm doing business under 
the name of A. & Ck)., is an active, and not a dormant partner, and can- 
not retire from the concern without giving notice of the dissolution. 

Bnch a person, when he retires, will still be liable for debts contracted in the 
name of the firm by the remaining partner, with dealers with the firm, 
unless actu&l notice of the dissolution be given to such dealers. 

A person who has sold to the firm three several times after notice of who 
constituted the firm, is a dealer within the meaning of the rule. 

Tms was an action of assumpsit tried at the New York 
Circuit, September, 1848. It was brought on a promissory 
note signed by S. W. Haight & Co., and was given for a bill 
of goods bought of the plaintiffs in 1843. 

It appeared on the trial that a firm, under the style of S. 
W. Haight & Co., had been doing business in Rochester, con- 
fiisting of S. W. H., who was the active partner, and F. M. H., 
who was the cashier of a bank in Rochester, and not taking 
any active part in the affairs of the company. In 1841, F. 

4— vol. 2. 
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M. H. wrote to a person in New York that he was a partner 
in the concern. That letter was shown to the plaintifl^ on 
the strength of which he sold to S. W. H. three biUs of goods 
in 1841, '42, and '43, for the last of which this note was given. 
. On the part of the defendants it was proved that in Sep- 
tember, 1841, F. M. H. sold out his interest in the concern, 
but gave no notice of the dissolution until 1842, when it was 
published in a newspaper in Rochester, but there was no evi- 
dence that any notice had ever been given to the plaintiff. 

jEdmonds^ «/], charged the jury that F. M. H. was not a 
dormant partner, and therefore entitled to withdraw without 
notice. That if the plaintiff was a dealer with the firm of 
S. W. H. & Co., knowing that F. M. H. was a partner, he 
was entitled to actual notice of the dissolution, in default of 
.which F. M. H. was responsible to the plaintiff for any debt 
contracted in the name of the firm by the remaining partner, 
though after an actual dissolution. And if the jury believed 
that plaintiff had been such actual dealer, and had not re- 
ceived actual notice of the dissolution, their finding must bo 
for him. 

Verdict for plaintiff. 



ORANGE CIRCUIT— SPECIAL TERM. 

OCTOBKB, 1848. 

I 

Before Edmonds, Justice. 



Oeosbt and othees v. Lbwis and others. 

A devise to " children " means "legitimate children," if there are any ; and 
evidence dehors the wiU idU not be admitted to show the testator's inten- 
tion to be otherwise. 

Incbease Cbosbt, by his last will, devised as follows: "I 
will and bequeath to my daughter, Mary Lewis' children^ the 
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farm which I purchased of the Seggare, called the Seggar 
farm, together with the one hundred acres I purchased from 
Dr. John Morrison, to them and their heirs forever. 

Cyrenius Crosby, a legatee in the will named, died hefore 
the testator, and the plaintiffi, his children, filed their bill 
against the executors of Increase Crosby, and Mary Lewis, 
and her children, for payment of the legacy. 

S. J. WUbirhy for plaintiff. 

«/. W. Brovm^ for defendants. 

Hd/monda^ J.: In this case, the question was as to the 
meaning of the term " children," used in the will of the tes- 
tator, and whether, in the term " children," could be included 
an illegitimate child. In this case there are legitimate chil- 
dren to answer the description contained in the wiU — and 
that being so, I think the illegitimate child is not included. 
There is nothing in the will, itself, manifesting any intention 
to include the illegitimate child, and such an intention can- 
not be inferred from any facts out of the will, nor can evi- 
dence of such facts be admitted for the purpose of showing 
the intention of the testator. 
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NEW YORK CIRCUIT— AT CHAMBERS. 

NOYBMBEB, 1848. 

Before Edmonds, Justice. 



The Pboplb v. Mabt and Caboline Majeetin. 

A habeas corpus, under the statute which allows the partj detained to "al- 
lege any &ct to show either that his imprisonment or detention is unlaw- 
ful, or that he is entitled to his discharge/' is appellate in its power and 
ox)eration, and under it it is competent for the officer allowing it to inquire 
into causes out of and beyond the return. 

In the exercise of this power, no officer or court will go behind the indict- 
ment, after the party has been arrested under such indictment, because 
there are no means of ascertaining on what the indictment is predicated. 

But where a person is committed on a coroner's inquest, or by the examin- 
ing magistrate, it is not only proi>er, on habeas corpus, to look into the 
original depositions, but eyen beyond them, to ascertain whether the com- 
mitment is justified. 

On the return to a writ of habeas corpus, sued out for the 
prisoners, it appeared they were detained on a full warrant of 
commitment for trial on a charge of grand larceny, issued by 
one of the police magistrates of the city. 

They filed their allegations, in answer to the return, setting 
up that they wjere arrested without warrant, by a person not 
a police officer; that when taken before the magistrate he re- 
fused to examine the complainant in their presence, though 
they demanded it, and committed them for trial. The all^a- 
tions also averred the innocence of the accused, and that the 
money they were accused of stealing was given to them under 
pretense of teaching French, but really for purposes of seduc- 
tion. 

On filing these allegations, 

McKeon^ district oMomey^ cmd OaJhrmth^ for the prosecu- 
tion, insisted that the warrant of commitment, being regular 
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on its face, was conclusive on habeas corpus, and no inquiry 
could extend behind it. 

^. Nask^ contra. 

And now, at this day, January 8, 1849, Judge Edmonds 
deKvered his opinion : 

It is claimed in this case, in behalf of the prosecution, that 
the commitment of the magistrate is conclusive upon me, and 
that I have no right, on this return, to look beyond the ques- 
tion of its regularity, or that, if I do look beyond it, I can 
look only at the depositions taken before the magistrate. 

I had understood the law otherwise, and have always sup- 
posed that by means of this writ the oflScers who were author- 
ized to allow it were, by its very nature, clothed with a 
certain revisory power over those by whose mandate any 
person might be restrained of his liberty. 

The earnest manner in which, however, the contrary doc- 
trine was pressed upon my attention, the construction which 
has been put upon the decision of this court, in the McLeod 
case^ and the fact that the legislature has once, at least — by 
depriving the judges of the superior tribunals of the power 
of revising the action of the committing magistrates in fixing 
the amount of bail — departed from the great principles of 
the habeas corpus law, have caused me to hesitate in yielding 
to my first impressions, which, I confess, were rather the fruits 
of the reading of my early boyhood than of riper years, and 
have induced me, at some labor, to review the law on this 
subject at large. I, by no means, regret this, though it has 
been somewhat difficult to find, among the pressing nature of 
my other avocations, time enough to devote to a task, involv- 
ing so extended an examination as I have given the subject ; 
for an accurate and intimate knowledge of the properties of 
this great instrument of personal liberty — the writ of habeas 
corpus — cannot but be valuable to every citizen. 

The language of our statute — " Of writs of habeas corpus 
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and certiorari, when issued to inquire into the cause of deten- 
tion " (2 K. S. 563), is not sufficiently definite to leave no 
room for doubt on this question. Every person committed, 
detained, confined, or restrained of his liberty, under any pre- 
tense whatever (except in a few enumerated cases), may, it is 
true, prosecute this writ. On the return of the writ the facts 
contained in the return may be examined into, as well as the 
cause of the confinement, and if no legal cause be shown 
therefor the party may be discharged. (Id. 567.) Upon these 
enactments — for they are not new — it has been held that the 
officer, allowing the writ out of court, could not go behind 
the return. To remedy that, the fiftieth section was enacted 
(id. 569), giving to the imprisoned party the power to deny any 
material fact set forth in the return, or to allege any fact to show 
the detention illegal, or that the party was entitled to his dis- 
charge, whereupon the officer may hear such allegations and 
proofe as may be produced in support of the detention, or 
against the same, and dispose of the party as the justice of 
the case may require. 

This language is broad enough to confer upon the officer 
the most ample power on habeas corpus, to inquire into the 
guilt or innocence of the party as to the offense charged, for 
on that, if his detention be not illegal, he may be entitled to 
his discharge. But it has been held that on habeas corpus 
the court or officer will not try the question of guilt or inno- 
cence (1 Ch. Cr. L. 130), and Cowen, J., in MoLeoWs case 
(1 Hill R. 394;), is very explicit in laying down the same doc- 
trine, and he declares that the provision of the statute which 
I have quoted would be satisfied by being limited to the law- 
fulness of the authority under which the prisoner is detained, 
without being extended to the force of the evidence upon 
which the authority was enacted. (Id. 404.) 

And in the statute to which I have referred, I mean the 
police law relative to this city, passed in 1844, the legislature 
have gone some ways to sanction the same doctrine, so that, 
with this positive enactment in the police law, and this con- 
struction of the habeas corpus act, the power of the commit- 
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ting magistrate, as to the question of guilt or innocence, and 
as to the amount of bail to be required, would become abso- 
lute, irreversible, and above all review. A power of this 
extent would ride over all the courts in the land, and become 
perfectly despotic, if it was not subject to review and inspec- 
tion. 

I have already had practical evidence of the result of such 
a state of the law. In one case brought before me, the com- 
mitting magistrate had refused to let a party to bail who was 
accused merely of a breach of the peace, thus arbitrarily, and 
as it was insisted before me, without the possibility of review 
or correction, putting assault and battery upon an equal foot- 
ing with murder. In another case, of assault and battery, 
the magistrate had fixed the amount of bail at some $16,000, 
and I was admonished that, under that police law, I incurred 
the danger of committing a misdemeanor if I reduced the 
amount ; so that I was placed in the dilemma of running the 
hazard of an indictment, or of violating my oath of oflSce 
and the Constitution, which forbids excessive bail. Of course 
I incurred the hazard, but not without some reflections upon 
the character of legislation which could thus jeopard personal 
liberty, and, at the same time, place a judge of the highest 
criminal court in the State in such a position that he could 
carry out the Constitution only by incurring the hazard of 
becoming, himself, a criminal at his own bar. 

Such cases must, and will, occur again if the law is such as 
to sanction them, and I have, therefore, been the more anxious 
in my researches to ascertain with certainty whether such is, 
in fact, the state of the law among us. 

I have already intimated that the language of Mr. Justice 
CowEN, in McLeoWs case, was broad enough to sustain this 
doctrine, and if that was an authoritative decision of the court 
upon the point, I should be bound to obey it as the law of 
the land untU it should be reversed by an appellate tribunal, 
or altered by the legislature. But fortunately that language 
ia entitled to no such binding force. That point was not before 
the court. The d^Mum was obiter. The question raised there 
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was, whether, after mdictment^ the court on habeas corpuB 
would entertain the question of guilt or innocence, and on 
that question the authorities had been very uniform, that it 
would not, and for very plain and simple reasons, that as the 
testimony before the grand jury would not be written, and 
could not be looked into, the court or officer, on the habeas 
corpus, could not ascertain on what evidence the grand jmy 
had acted, and could not entertain the question without receiv- 
ing precisely the same testimony which the jury would be 
obliged to receive on the trial, and thus, in fact, usurp the 
province of the jury. Hence it had been the practice of 
the English courts, and our own, which was followed in the 
McLeod casSj not to look into this question of guilt or inno- 
cence, on habeas corpus, after indictment. But not so where 
the party was committed by the magistrate, nor even where he 
was committed on the coroner's inquest, because there there 
were depositions which could be looked into. But even to this 
rule there were exceptions. Bac. Abr. Hab. Cor. B., p. 11, 
says that the court will sometimes, after indictment, examine 
the circumstances, and he cites the case of one indicted for 
piracy, who was bailed because it appeared that it was the 
prosecutor himself who had committed the offense. In Hex 
V. Grips, referred to in Cunningham's Rep. 96, the party was 
bailed because of a mistake of the person of the party 
accused. 

I do not, however, understand the rule, whether it has few 
or many exceptions, to deny the power, after indictment, to 
look beyond the commitment. It merely says that the court 
will not, not that it cannot, do so, and for very good reasons, 
as I have already mentioned. For equally good reasons it 
may, and does, do so, as is shown by the many cases where, 
after delay to bring on the trial of an indictment, the party 
has been discharged or bailed. 

This rule, however stringent it may be held to be after in- 
dictment found, is by no means so where the party is detained 
merely on the warrant of the committing magistrate. Ch. J. 
Marshall recognized this distinction in Bv/rr^a case. In 
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JBenoi(^8 case (1 Martin's Lou. R. 142), the court looked into 
the testimony to see whether an illogical conclusion had not 
been drawn. Chitty lays down the rule (1 Or. Law, 119), 
" where a person committed is advised that his commitment 
is illegal, he may obtain relief by habeas corpus, and the pro- 
ceedings thereon, which is the only course of jproceedvng. 
Indeed, wherever a person is restrained of his liberty, by 
being confined, whether it be for a civil or criminal cause, 
and it is apprehended that the imprisonment is illegal, he may 
r^ularly, by habeas corpus, have his body, and the proceed- 
ings Tinder which he is detained, removed to some superior 
jurisdiction having authority to examine the legality of the 
commitment, and upon the return to the writ the court are to 
examine and determine the legality of such commitment, and 
do what to justice shall appertain in delivering, bailing, or 
remanding him." And he adds (p. 129), " if the court ascer- 
tain there was no pretense for imputing to the prisoner any 
indictable ofiense, they will discharge him. Even though the 
commitment be regular, the court will examine the proceed- 
ings, and if the evidence appear altogether insufficient, will 
admit him to bail, for the court will rather look to the deposi- 
tions which contain the evidence, than to the commitment on 
which the justice may have come to a false conclusion." 

Such is the English rule, thus stated by this respectable 
writer, and sustained by abundant authority, and it necessarily 
confers on this writ an appellate attribute, and upon the 
court or officer to whom it is returned, power to review the 
proceedings of the inferior magistrate on whose warrant a 
person may be committed. 

The rule is the same in this country, and no stronger evi- 
dence of it need be given than the view which the United 
States Supreme Court have taken of it. 

That court has, under the Constitution, original jurisdic- 
tion in cases affecting ambassadors, and the like, and those in 
which a State shall be a party. In all other cases it has only 
appellate power. The judiciary act conferred upon it, and 
upon the judges thereof, power to issue writs of habeas cor- 

5 — vol. 2. 
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puB, a power which they could not exercise unless the writ 
had properly an appellate character. 

The question has frequently been before that court, and its 
appellate character has been repeatedly maintained iSollman 
and SwartnjDOutj 4 Cranch. 75 ; Ed parte Kea/mey, 7 Wheat 
42 ; Ex paHe WatkinSj 7 Peters, 200), where Ch. J. Mab- 
SHALL says it is in the nature of a writ of error which brings 
up the body with the cause of commitment. (JE» parte JBur- 
fardj 3 Cranch. 447 ; In the matter of Metzger, 5 Howard, 
176 ; JEa parte Barry, 2 Howard, 65.) It is an essential cri- 
terion of appellate jurisdiction that it revises and corrects the 
proceedings in a cause already instituted, and does not create 
the cause. {Ma/rhury v. Madison, 1 Cranch. 175.) 

The United States Supreme Court has no common law ju- 
risdiction. It owes all its powers to the Constitution and the 
statutes ; and, so far as the habeas corpus is concerned, it can 
use the writ only as it ministers to its appellate jurisdiction. 

Our Supreme Court is, however, different in this respect 
[t has all the common law powers of the Bang's Bench, in 
which this remedial writ has been one of its instruments of 
administering justice for very many years, and the judges out 
of court have the same authority conferred on them by statute. 

Under the common law powers, it has always been compe- 
tent for the court in term to inquire, in the broadest manner, 
into the legality of the imprisonment, and for that purpose to 
go behind the return. The books are full of such cases, and 
the refusal of the King's Bench to go behind the warrant of 
the King, or the Lords in Council, or, in other words, that 
court's giving to the warrant of the King and the Star Cham- 
ber, the same binding and controlling force which in this case 
is claimed for the warrant of a police justice, was a prolific 
source of trouble in the reign of Charles I, drew on a par- 
liamentary inquiry, and produced the petition of right (3 
Car. 1), which recites this illegal judgment, and enacts that 
no freeman shall be so imprisoned and detained. (3 BL Com. 
184.) 

The revision of our habeas corpus law in 1813, extended 
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its providonfl to persons detained on civil process, while the 
English statute, from which onrs had been copied, confined it 
to criminal cases. 

Onr court, in Cable v. Cooper (15 J. R. 152), upon this 
new provision of the statute, gave a similar construction, and 
denied to an officer or judge acting upon a habeas corpus out 
of term, the power of looking beyond the return. This de- 
cifiion was made in January, 1818, and the legislature, with 
oonunendable promptness, and in close imitation of the action 
whidi, as before mentioned, " produced the petition of right," 
in the same session passed a law correcting that judgment. 

The act passed April 21, 1818, recites, that "whereas 
doabts are also entertained whether returns made to writs of 
habeas corpus issued under said act are traversable or examina- 
ble by facts dehors the return," and enacts that the officer 
before whom a prisoner is brought shall examine into the facts 
contained in the return, omd i/rvto the caicse of the imprisonment^ 
and remand, bail, or discharge, as the case shall require, and 
to justice shall appertain. (Laws of 1818, ch. 277, p. 298.) 
Out of this enactment grew the existing provision of the 
Revised Statutes authorizing the prisoner to deny any of the 
material facts set forth in the return, or allege any fact to 
show that his detention or imprisonment is unlawful, or that 
he is entitled to his discharge. (2 E. S. 471, § 50.) The note 
to 3 Hill, 658, n. 30, says that " when the return is that a 
party is detained by process, the existence and validity of the 
process are the only facts upon which issue can be taken. 
These alone are the material facts within section fifty, not 
whether the process is foimded on sufficient evidence, or any 
evidence at all." If this is so, then is the principle of Cahle 
V. Cooper (15 J. R.), restored ; the act of 1818, reversing that 
case, rendered nugatory, and section fifty of our habeas corpus 
law shorn of very much of its benignant power. But it is 
not so. The cases cited by the writer do not sustain his po- 
sition. 9 Wend. 212, one of his cases, was on a requisition 
from another State for a fugitive from justice, in which the 
conrt refused to look behind the warrant, because that would 



36 EDMONBS' SELECT CASES. 



The People y. Mary and Caroline Martin. 



in effect be removing the trial of the merits from the other 
State to this. The case of McLeod^ another one he cites, I 
have ab-eady shown was, in this regard, nothing more than a 
refusal of the court to go behind an indictment ; and his re- 
maining authority (11 Ad. & Ellis, 273) was upon the power 
conferred by an English statute, in respect to which the court 
in that case say : " If the warrant returned be good on the 
face of it, we can inquire no farther." Can that be said of a 
statute which had its existence in a desire to remove doubts 
whether facts out of the return could be inquired into, and 
which to effect its purpose declares that the prisoner may 
allege cmy fact to show his detention iU^al, or that he is en- 
titled to his discharge ? 

On commitments by final process upon summary convic- 
tions, it has long been the practice to examine on habeas 
corpus the record of conviction, and, if void, to discharge the 
prisoner. {Regma v. Chaney^ 6 Dowl. P. 0. 281 ; 1 Mod. 102 ; 
In re Sweatmcm^ 1 Cow. 144; Bac. Abr. Hab. Corp. B. p. 13; 
In re EUza Phillips^ 5 Legal Observer, 130 ; Rex v. EhjoeH^ 
2 Str. 794.) And, indeed, final process may in all cases be 
impeached by showing either that there was no judgment, 
decree, conviction, etc., or that the judgment, etc., was abso- 
lutely void. {RarkdolpKs ca^e^ XI Am. Jurist, 338 ; ExparU 
Beatty, 12 Wend. 229 ; Riley's case, 2 Pick. 172.) 

So, too, where the warrant was legal, but the party ill^ally 
arrested upon it {Pleaacmfa case, 11 Am. Jurisp. 257; -£» 
parte Beechmg^ 6 Dowl. & R. 209), or was entitled to his 
discharge by something occurring after his arrest. {McLeod^s 
case^ 25 Wend. 572 ; State v. Ward, 3 Halst. R. 120.) 

And in all cases, even before our act of 1818, and at com- 
mon law, the prisoner before indictment might insist that the 
depositions be looked into on habeas corpus. (1 Ch. Cr. Law, 
127 ; Petersd. on Bail. 521 ; Bac. Abr., Bail in Crim. Ca. D.) 
Formerly those depositions could be brought up only on writ 
of certiorari, but now we have a statute directing the magis- 
trate to send them up on a mere requisition of the officer 
allowing the habeas corpus. 



NEW YOEK CIRCUIT. 37 

The People v. Mary and Caroline Martin. 

I have thus taken occasion to express mj dissent from the 
doctrines asserted in the note to 3 Hill's Eeports, and more 
than once assented to, though never directly ruled by the late 
Judge Ck)WEN. It is the first time that the question has been 
directly presented for my adjudication, though it has been 
frequently intimated before me, and I have taken time to 
examine fully into the matter, because I consider the doc- 
trine as striking a fatal blow at the remedial powers of 
this great writ, and if once established, as virtually re- 
pealing the statute which was enacted for the very pur- 
pose of affording against oppression, under the forms of law, 
the same protection which for a long time had been secured 
against imprisonment without due process of law. And as 
the reigD of lawless violence has passed away, and been suc- 
ceeded by times when it is chiefly through the tribunals of 
justice that men seek to vent their evil passions upon one 
another, it becomes of the highest importance that this writ 
should be maintained in its integrity, as it is thus alone that 
that great duty of government can be discharged, of demand- 
ing an account why the liberty of the citizen is restrained 
wherever that restraint may be inflicted. (3 Bl. Com. 131.) 

In thus asserting and defending the high prerogative of ad- 
ministering relief against unjust imprisonment, as existing in 
this court at common law, and in its members out of court 
under the statute, I must not be understood as maintaining 
that the appellate power thus conferred can or will be exer- 
cised in a wild, or loose, or arbitrary manner, or that an ap- 
peal exists as a matter of course in every case of a commit- 
ment, with a right to demand a review of the grounds of the 
commitment. 

Where the party is in custody by virtue of a final judg- 
ment of a court of competent jurisdiction, he must be imme- 
diately remanded. (2 E. S. 567, § 40.) 

K the party is in custody on an indictment found for felony, 
not bailable, there being no means of ascertaining the grounds 
on which the indictment is predicated, he will be remanded. 
{McLeocCs oaaSy 25 "Wend.) 
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K in custody on process merely irregular, he will be re- 
manded on habeas corpus, and be remitted to the proper 
court to correct and remedy the formal defects in its own pro- 
cess. {People V. i\r<wm«, 1 Hill, 164; Bcmh of U. S. v. Jenr 
kinSj 18 John. 305.) . 

If detained on civil process, regular and valid on its face, 
the examination will be confined to the jurisdiction of the 
power which issued it, and to the inquiry whether some 
event has not since occurred to entitle the prisoner to his dis- 
charge. (Id.) 

If in custody on criminal process, before indictment, the 
prisoner has an absolute right to demand that the original 
depositions be looked into to see whether any crime is in fact 
imputed to him, and the inquiry will by no means be confined 
to the return. Facts out of the return will be gone into to 
ascertain whether the committing magistrate may not have 
arrived at an illogical conclusion upon the evidence given be- 
fore him ; whether he may not have been governed by malice, 
or have exceeded his jurisdiction; and whether he may not 
have mistaken the law, or, in the language of Lord Ellen- 
BOBOUGH, in the case of Sir JFrcmcis Bv/tdett lagainst the 
speaker of the house of commons (14 East, 1), to ascertain 
whether the commitment was not palpably and evidently 
arbitrary, unjust, and contrary to every principle of positive 
law or rational justice. 

Confined within these limits the inquiry can be effectual 
for the protection of personal liberty against oppression under 
color of legal process. Extended beyond it, it might be emi- 
nently mischievous in retarding the due administration of 
justice, and therefore, though the power of exceeding those 
limits " is clearly conferred, no discreet judge will step over 
them unless for some palpable and overpowering cause. 

I shall, therefore, in this case, look beyond the return, and 
inquire into the cause of commitment, and I shall not confine 
my inquiry merely to an examination of the depositions for 
these reasons : — 

The warrant which is returned to the writ of habeas corpus 
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is a fall commitment for grand larceny, in stealing from 
Thomas J. Grossman forty dollars in gold coin. No such 
warrant could issue untU the complainant and the witnesses 
produced in support of the prosecution had been examined on 
oath m the presence of the accused (2 E. S. 708, § 13), nor 
until the prisoner had also been examined in relation to the 
chai^. {Id. § 14.) 

The " allegations " put in by these prisoners in answer to 
the return, and sworn to by them, set up that they were ar- 
rested by a person not a police officer ; that when taken before 
the police magistrate they demcmded cm excmdnoition of the 
oomplmncmt m their presence^ which was refusedy and they 
were thereupon committed in default of bail. 

K these allegations are true, the imprisonment was clearly 
illegal, and they are facts out of the return which the prison- 
ers have a right to allege, and which it is my duty to inquire 

IDtO. 
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October, 1848. 

Before Edmonds, Justice. 



Manning v. Guyon. 

Judgment reeoTds must be signed bj the derk at the time the record is 

filed, or the judgment wiU be set aside. 
It is not sufficient to cure this omission that the clerk some time after the 

filing signs the record. 
The clerk's omitting to sign the record is not an irregolaritj merelj, and 

being in direct violation of the statute, the omission cannot be waived by 

the opposite party delaying to take advantage of it. 

On the 5th of June, 1848, the plaintiff's attorney filed the 
judgment record in this action ; at the time of the filing the 
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clerk indorsed on the record, " Filed 5th June, 1848," but did 
not then sign the record. On the 23d August, 1848, the 
defendant's attorney searched in the oflSice, and found that the 
record had not been signed by the clerk, and he then gave 
notice of motion to set aside the judgment on that ground. The 
record was subsequently signed by the clerk, and no step in 
the cause had been taken since filing the judgment record. 

Kmney moved to set aside the judgment. 

MoMahon^ opposing. The record need not be signed at 
the time it is filed ; but, even if it must, the indorsement is a 
sufficient signing. The defendant has waived the irregularity 
by his delay in making this motion. The omission is of the 
clerk, and not of the plaintifi*, and the plaintiiF ought not to 
sufier. 

Edmonds^ «/"., read the words of Ihe statute, and said, as 
this record was not signed until after the 18th of August, 
although filed on the 5th June, the judgment is irr^ular, and 
must be set aside. I do not think the indorsement was a 
sufficient signature. The defendant's delay in making the 
motion cannot cure the defect, which is a violation of the ex- 
press words of the statute. 

Motion granted. 
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OCTOBBB, 1848. 

Before Edmonds, Justice. 



DiDEER V. WaKNER AND THE OoEAN NAVIGATION CoMPANT. 

Affidavits should be free from erasures and interlineations. 

The court will in some cases require further evidence of the truth of the 
complaint, than the affidavit of the plaintiff of his belief that the com- 
plaint is true, before it will authorize the signing of judgment. 

A memorandum indorsed bj the defendant on the back of the complaint, 
and signed bj him, maj in some cases constitute a valid answer. 

A. Dyett moved for judgment for want of an answer. The 
facts will be found stated in the judgment. 

Ednuynds^ J. : This is a motion for judgment under sec- 
tion 202 of the Code. 

The complaint is filed to obtain a transfer of five shares of 
stock in the Ocean Navigation Company, which shares it is 
alleged once belonged to one Chapdelaine, and were by him 
transferred to the plaintift It is also averred that before that 
transfer the shares had been hypothecated with Warner for 
$600. It is not averred that that sum has been paid, but 
instead there is an averment that since such hypothecation 
there have been mutual dealings between Warner and Chap- 
delaine, which have resulted in Warner's becoming indebted 
to Chapdelaine in about $2,000. 

There are several objections to granting the motion. 

1. Section 202 of the Code allows the plaintiff, at "the 
time and place specified in the summons," to apply for the 
relief demanded in the complaint. The affidavit of service 
in this case does not show when the summons was returnable ; 
but the copy of the summons submitted with the papers 
shows the word "September" written on an erasure, and I 

6 — ^voL 2 
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have no adequate means of aeoertaining when the Bununons 
was returnable, or whether its return day has yet arrived. 

2. There is no evidence of service upon Warner. There 
is an affidavit that on the 15th of August, Warner said to the 
plaintiff's attorney's clerk, that "said summons and copy 
complaint had been served on him," but what summons, and 
when returnable, is not mentioned. 

3. The affidavit of service contains five interlineations and 
one erasure. It would be exceedingly difficult to assign per- 
jury upon it, on that account. Annexed, however, is an affi- 
davit that the interlineations were all made before the 
affidavit was sworn; but when was the erasure made? The 
erasure, it will be seen, is somewhat important. 

4. There is no evidence that the complaint is true. The 
plaintiff merely swears that he believes it to be true ; yet a 
most material fact, to wit, that Warner is indebted to Chap- 
delaine, and that the lien of Warner is thereby discharged, is 
not necessarily within the knowledge of the plaintiff, and the 
court cannot determine that the averments are true. 

5. The affidavit is that no answer has been put in by 
"either of the defendants." Yet the affidavit of service says 
that Warner called at the office of the plaintiff's attorney and 
left with his clerk the summons and copy of the complaint 
Now the summons and copy complaint, submitted to me with 
the papers, has these words indorsed upon it: ^'AUofike 
wiihm is not as stated. There was a fvU power of oMorney 
gvoen hy Mr. L. Gha/pddavne^ signed^ sealed and vntneasedy 
amd attached to the certificate in the tcsiud way. 

" (Signed) WM. WARNER. 

" J!f^ew York, 15th Aug., '48." 

These words have been erased, and the erasure from the 
affidavit of service is of these words : " it was not true^^ as 
applied to the complaint which Warren said he had read. 

I am not satisfied that this ijidorsement is not a valid answer 
under the Code. It contains a specific denial of an allegation 
of the complaint (§ 128), and seems to be subscribed by the 
party. (§ 133.) It has not, to be sure, been verified by him, 
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but for aught that I know, the party may be allowed to put 
m an answer without a verification. 

At all events, these various facts ought to have been men- 
tioned to the court when the motion for judgment was made, 
and the decision of the court required upon them. It ought 
not to be necessary for the court to examine every paper in a 
cause with the vigilance which has been required to ascertain 
the matter I have alluded to. 

Motion denied. 



SUPREME COURT— GENERAL TERM. 

Januabt, 1849. 
Before Jokbs, Ch. J., and Hublbut and Edmonds, J J. 



Beech v. Southwobth and anophee. 

On motion to diHrnifw an appeal on a special motion — 

EM, That on appetds from " orders/' no secmitj is required to be given. 

That where security is required, the undertaking must be acknowledged in 
the same manner as bonds were required to be acknowledged by the one 
hundred and twentieth rule of the Supreme Ck)urt, which rule is stiU in 
force ; notice must also be given of the names, additions, and residences 
of the sureties, and the undertaking must be approved by a judge, but 
the omitting to do any of these acts is such an irregularity as the court 
may permit to be rectified. 

On an appeal from an order made at a Special Term, a certificate of a judge 
must be obtained, pursuant to section 299 of the Ck)de, and a copy of the 
certificate served, or the appeal wiU be irregular ; but the court will not, 
for such irregularity, quash the appeal. The court will impose costs on 
aU parties who commit irregularities, even when the irregularities do not 
affect the substantial rights of the parties, if the irregularity occur by 
the party disregarding section 889 of the Code, and the rules of the 
the court retained in force thereby. 

Cboss moticHis had been made in this case at a Special 
Term, which resulted in an order denying the plaintiff's mo* 
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tion, and granting the defendant's motion. Prom this order 
the plaintiff sought to appeal with a stay of proceedings. 

For this purpose he filed an undertaking, and served a copy. 
A certificate from a judge, pursuant to. section 299 of the 
Code, had been obtained, but no copy served. The under- 
taking had not been acknowledged pursuant to rule 120 of 
this court, nor had it been approved by a judge, pursuant to 
section 290 of the Code, and no notice was given of the names 
and additions of the sureties in the undertaking. Motion was 
now (January 2) made to dismiss the appeal for irregularity. 

Tracy ^ for the motion, referred to rule 120, Code Eeporter, 
p. 79, and Ridaboch v. Lem/ (8 Paige, 197) 

D. D. Fidd^ a/nd Woodbury^ contra. 

Edmonds^ J. : This is an appeal from an order made at 
the Special Term, dissolving the injunction that had been 
issued, and denying the motion for the appointment of a 
receiver. A motion is made to dismiss the appeal, on several 
grounds : 1. Because the execution of the undertaking, given 
on taking the appeal, is neither proved nor acknowledged. 
To file an undertaking without that prerequisite is undoubt- 
edly irregular. The 120th rule requires peremptorily that 
"aU bonds or written securities shall be duly proved or 
acknowledged in the manner prescribed by law, for the proof 
or acknowledgment of deeds of real estate, before the same 
shall be received or filed." This rule is still in force, and in 
no instance can an undertaking be received or filed, nor will 
any be approved of by the judges of the court, imless duly 
proved or acknowledged pursuant to this rule. 2. The next 
objection is, that no certificate of a judge had been obtained, 
pursuant to section 299 of the Code. It appears, however, 
that such a certificate had, indeed, been granted, but a copy 
was not served, on the opposite party, with the notice of the 
appeal. This also was irregular. The party appealing must 
fierve on his adversary copies of all the papers which he is 
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required to file, in order to perfect the appeal, bo that the 
respondent may know, without being under the necessity of 
Bearching the clerk's office, whether all the steps have been 
taken which are necessary to make a perfect appeal. 3. An- 
other objection is, that no notice was given of the names and 
additions of the sureties to the undertaking. This, also, is an 
irr^ularity. The respondent has the right to except to the 
sureties, within a certain period after notice of the appeal. 
In order to enable him to do that, he must, with the notice of 
appeal, know who the sureties are ; for unless he does, and he 
shall be compelled to go to the clerk's office always to find out 
who the sureties are, he may be deprived of a part, or perhaps 
the whole, of the time for exception, which the statute allows. 
This notice of the sureties must contain their names and 
additions, specifying their calling or occupation, and, in the 
city, the number of the street where they reside. 

All these irregularities are merely a contravention of the 
rules of court, which may be dispensed with on terms so as to 
arrive at the substantial merits. But it is alleged that there 
is another defect in the proceedings, which is in contravention 
of a requirement of a statute ; and the question is, whether 
that is fatal to the proceeding, or can be remedied by amend- 
ment. By section 290, of the Code, it is enacted that an 
undertaking upon an appeal shall be of no efiect, unless it be 
approved, in the first instance, by a judge of the court below, 
etc. The undertaking on this appeal has not received such an 
approval, nor could it, probably, have obtained it, for it does 
not contain any description of the persons who executed it, 
which it certainly ought to do, as otherwise it might be diffi- 
cult to ascertain what precise individual it was who had signed 
it, or was to be bound by it. In this respect, the appeal is 
imperfect, if security is required ; for the undertaking, without 
such approval, can be of no effect. This being a requirement 
of a statute, we cannot dispense with it as we may with those 
things which are required by our rules only. We can dispense 
with it only when authorized to do so by statute. The motion 
here is to amend those proceedings, by obtaining now the 
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required approval. There may be some doubt whether we 
could allow the amendment a&ked for, under the provisions of 
the Code, because section 366, which allows the time within 
which any proceeding in an action must be had, after its com- 
mencement, and before judgment, to be enlarged, expressly 
excepts the time within which an appeal must be taken. The 
Revised Statutes, however, seem to have made provision for 
such a case. By 2 B. S. 556, section 33, in regard to bonds 
(for which undertakings are now substituted), it is enacted 
that they need not conform, in all respects, to the form re- 
quired by any statute, but the same shall be deemed sufficient 
if they conform substantially, and do not vary in any matter 
prejudicial to the rights of the other party. By section 34, 
whenever such bond shall be defective, in any respect, the 
court, officer or body, who would be authorized to receive it, 
or to entertain any proceedings in consequence of it, may 
amend the same, in any respect ; and thereupon it shall be 
deemed valid from the time of its execution. The main ob- 
ject of the approval required in such cases must be to secure 
an undertaking, which shall be good in point of form, since 
the sufficiency of the sureties is provided for by the exception 
and examination which is allowed. And the approval does 
not seem to be essential to the rights of the respondent, since 
it does not conclude him as to the validity of the undertaking, 
or the sufficiency of the sureties. The approval is essential to 
the sufficiency of the undertaking, as a part of the machinery 
necessary to taking an appeal, not to its validity as between 
the parties to it ; and the want of it is such a defect as will 
not prejudice the rights of the party to whom, or for whose 
benefit, it has been taken. It comes, therefore, within the 
thirty-fourth section of the Revised Statutes, and may be 
amended in this respect. It is not, however, necessary for us 
to decide this point, because we are of opinion that on appeals 
from " orders," as distinguished from "judgments," no security 
is required ; but we throw out these suggestions in the hope 
that by stating our views we may do away with many of the 
irregularities which we are compelled so frequently to witness, 
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and which seem to have their origin in entire forgetfubiess of 
that provision of the Code .(section 389) which enacts that the 
practice and rules of the court, where not inconsistent with 
the Coae, shall continue in force, subject to the power of the 
court over them as it now exists. By recollecting this, and 
practising accordingly, many of the defects alluded to would 
be avoided ; and until that shall be done, we shall be com- 
pelled to subject the erring party to the costs of correcting 
the errors, even when they do not affect the substantial rights 
of the parties. In this case, the insularity which has 
occurred in taking the appeals, is the omission to serve the 
judge's certificate with the notice of appeal. If security had 
been required on the appeal, there would have been several 
additional irregularities, such as the omission to have the un- 
dertaking proved or acknowledged, pursuant to the 120th 
rule; the omission to obtain the judge's approval of it; the 
omission of a proper description, in the undertaking, of the 
parties who have entered into it, including their names in full, 
residence and occupation, and the omission of a notice of the 
names and additions of the sureties. These things will be 
required in all cases where an undertaking is to be given under 
the Code ; but in this case these omissions are none of them 
irr^larities, because no security is required on an appeal on 
a special motion. For the irregularity which has occurred 
here, as it does not affect the merits, we do not quash the 
appeal. We deny the motion, on payment of costs, on condi- 
tion that the appellant forthwith serve a copy of the judge's 
certificate. 
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Jantjabt 15, 1849. . 
Before Edmonds, Justice. 



Westcott v. Platt.. 

Not&ce of an appeal on an order made at a Special Term, must be served, 
both on the clerk and on the adverse partj, within ten days after written 
notice of the order, or the appeal wUl be quashed. The omission to serve 
a notice of appeal in due time is not such an irregularity as can be waived 
by the court. 

On the 7th of November, 184:8, an order in favor of the 
plaintiff was made in this cause at a Special Term of this 
court. On the 13th or 14th of November, the defendant had 
a written notice of the order. On the 24th of November, the 
defendant served on the adverse party a notice of appeal, and 
on the 25th of November, served a Uke notice on the clerk. 
Motion was now made to set aside the proceedings on that 
appeal, on the ground that " no appeal was taken or entered, 
or noticed, within the time limited by the statute." 

O. Bowman^ for the motion, cited 1 Barb. Ch. Pr. 400; 
Townsend v. Townsend (2 Paige, 413) ; Ba/rda/y v. Brown 
(7 Paige, 245); CaldweU v. Mayor of Albcmy (9 Paige, 572); 
Gay V. Oay (10 Paige 375), and the Code. 

Waters^ contra. 

Edmionda^ J. : This appeal was regular, except as to the 
time when it was taken. Notice of the appeal was served on 
the attorney on the 24th of November, and on the clerk on 
the 25th of November, and the order appealed from w^as 
served on the 13th of November. The time within which an 
act is to be done, is to be computed by excluding the first day 
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and indndmg the last. (Code, § 368.) An appeal in the case 
of a special motion must be taken within ten days after writ- 
ten notice shall have been given (§ 280), and an appeal is 
made by service, on the adverse party, and the clerk, of a 
notice, etc., as required by section 275. 

The first day which is to be excluded is the day -on which the 
order was served, which is to be appealed from. In this case 
that was either the 13th or 14th of November, and, whichever 
it was, the service of the notice of appeal on the clerk, on 
the 25th, was not within ten days after the service of the order 
appealed from. 

This is an irr^ularity which it is not in our power to 
waive. It is not merely a violation of our rules, which we 
may dispense with when the ends of justice require it, but is 
a departure from a statute requirement which we are expressly 
forbidden to waive, for section 366, which allows us to en- 
large the time within which any proceeding must be had, 
expressly excepts the time within which an appeal must be 
taken. 

The motion must, therefore, be granted, and the appeal be 
quashed* 



SUPREME COURT— SPECIAL TERM. 

Januaby, 1849. 

Before Edmonds, Justice. 



Ingebsoll v. Ikoebsoll. 

On motion to stiike oat ayeiments in a complaint afl immaterial and imper 
tinent, 

EM, That the tme test of the immateriality of the averments sought to 
he struck out, is to inquire whether such averments tend to constitute a 
cause of action, and, if they do, they wiU not be struck out. 

The complaint in this action was filed by the husband 
against the wife, to obtain a divorce on the ground of adul- 

7— vol. 2. 
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tery ; it contained averments of variouB acts of the defendant, 
which tended to show her guilt. 

The defendant moved to strike out from the complaint all 
such averments confining the complaint to the simple allega- 
tion, that on a certain day, and with a certain person, tiie 
defendant committed adultery. 

A. JET. WaUiSj for defendant, insisted that under section 120 
of the Code, the complaint should contain only a statement of 
the facts constituting the cause of action, and not the evidence 
of that fact. 

H. S. Mackayy contra^ cited Casey v. Casey (2 Barb. S. C. 
E. 59). 

Edmonds^ J. : Under the former practice, the bill of com- 
plaint might properly state any matter of evidence or collate- 
ral fact, the admission of which might be material in establish- 
ing the general allegations of the bill as a pleading, or in as- 
certaining, or determining the nature, extent, or kind of 
relief to which the plaintiff might be entitled, or which 
might legally influence the court in determining the ques- 
tion of costs. That was proper, not only where the plaintiff 
sought to make a witness of the defendant, by requiring an 
answer under oath, but also where an answer under oath was 
waived* 

In the latter case, the averments in the bill in no event be- 
come evidence for the plaintiff, but now, whatever is averred 
in the complaint material to the cause of action, not specifically 
controverted by the answer, shall be taken as true, and the com- 
plaint must contain a statement of the facts constituting the 
cause of action. 

The true test, then, on such a motion as this, is, would the 
facts sought to be stricken out tend to constitute a cause 
of action ? and would they, if taken to be true, be material 
to the cause of action } If these questions must be answered 
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in the affirmative, the avennents ought not to be stricken oat 
as immaterial and impertinent. 

The averments sought to be stricken out in this cause are to 
this effect, that the defendant has broken her matrimonial 
vows and obhgations ; that she has committed adultery with 
divers men, to the plaintiff unknown; that she has availed 
herself of opportunities during his absence to keep the society 
of men, at late and unusual hours of the night, with whom she 
has committed adultery ; that she was in the habit of leaving 
her boarding-house privately at late hours of the night, and 
remaining out all night ; that during his absence she was in the 
habit of receiving the visits of men in her chamber at late 
hours of the night, and the like. 

All these averments, if not specifically controverted by the 
defendant, are to be taken as true for the purposes of this ac- 
tion, and, if true, are certainly material for the purpose of 
making out the plaintiff's cause of action. This motion must, 
therefore, be denied. 



SUPREME COURT— SPECIAL TERM. 

June, 1B49. 
Before Edmonds, Justice. 



WOODWABD V. GsiBB. 

The aUowance of a percentage by way of additional costs is made by this 
oonrt in aU actions prosecuted by attachment against non-resident 
debtors. 

This was an action for a money demand against a non- 
resident debtor. The proceeding being by an attachment in 
the ordinary form, judgment had been entered for want of 
an answer. 

Chester^ for plaintiff, moved for the allowance of a percent- 
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age on the amount of the claim by way of additional costs, 
not becanse this was an extraordinary or difficult case, bnt be- 
cause the proceeding by attachment against a non-resident 
debtor entailed more trouble than an action against a resident. 

JEdmondSj J. : Aa there was no defense, and as there was 
nothing extraordinary or difficult in the action, I doubted if 
the allowance could be made. I have consulted with my 
brethren on the bench, and they agree with me, that the 
allowance may be made in actions prosecuted by attachment 
against non-residents, as this has been, even although, as in 
this case, the action is on a money demand, and of the most 
ordinary character, and no defense is interposed. The mo- 
tion will therefore be granted to allow ten per cent on the 
amount of the claim. 

Order accordingly. 



NEW YORK OYER AOT) TERMINER. 

jAinTABT, 1849. 

Before Edmonds, Justice, and two aldermen. 



The People v. David Sheeey.. 

The trae criterion to determine whether a homicide is murder or manslaagh- 
ter, is an intention to kill. 

In determining that question, it is proper to consider the language used hy 
the prisoner at the time, and the reasons he gives for his conduct, but the 
jury must inquire whether the language used was the mere ebullition of a 
drunkard in his passion, or the product of a premeditated design to efiisct 
death. 

Indictment for murde. 

In the early part of an evening, in November, the deceased 
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and the prisoner, both of whom were laboring men, both 
common drnnkards, and both then intoxicated, ran against 
each other in the street. A scuffle ensued between them, 
which resulted in the deceased being thrown or knocked 
down, and prisoner was led away by some of the bystanders. 
He had not gone far before he broke away from those who 
were with him, and rushed back to the deceased, who was 
lying on the sidewalk on his back, and with both feet jumped 
on him with great violence, until he was taken off and put 
into the custody of the police. The deceased died in a few 
hours from congestion of the brain, the severest of his bruises 
having been on his head and breast. 

When told that he would kill the man, the prisoner replied 
he hoped he had ; and when asked why he had done it, he said 
it was ^^ because he was a damned Englishman.'' 

The Judge charged the jury that the main question was, 
whether the offense was murder or manslaughter in the second 
d^ee. Murder was effecting death with intention to kill. 
Manslaughter in the second degree was effecting death in a 
cruel and unusual manner, without an intention to kill. 

The only facts in the case from which the jury might infer 
an intention to kill, was the returning to the deceased after 
he was prostrate, and then perpetrating the violence, and his 
having twice said he hoped he had killed him, but whether 
that was merely the ebullition of a drunken man in his pas- 
sion, or the utterance of a premeditated design to effect death, 
was for the jury to consider, but it would not do for the jury 
to convict for murder unless they were clearly satisfied there 
was such premeditated design. 

The verdict was, guilty of manslaughter in the second 
degree. 
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The People v. John S. Austin. 

Where an indictment contains several counts charginpf the same offense in 
different forms, the prosecation will not be compelled to elect on which 
count they ask a conviction. Such election will be directed only wlien 
the several counts char^ separate and distinct offenses. 

It is not collateral, but relevant to the main issue, to inquire into the mo- 
tives which influence a witness in giving his testimony, and a party 
examining a witness in regard to them, is not bound by his answers, but 
may contradict him. 

A sufficient foundation is laid for such contradiction if the attention of the 
witness has been directed to the time, place and circumstances attending 
an alleged statement made by him, and the name of the person to whom 
he may have made it need not be mentioned if it was not necessary to 
enable him to know to what remark his attention was directed. 

The statute allowing the relative of a person killed to recover damages 
therefor, it will be no impeachment of a witness, that he, as father of the 
deceased, had attempted by negotiation to recover compensation from the 
author of the death. 

Whether a homicide was justifiable under the statute, is to be determined 
by the jury from their conviction whether there was reasonable ground 
for the accused to apprehend great personal injury, and not from the fact 
that the accused did in fact entertain such apprehension. 

Whether a homicide is excusable or not, must depend in a great measure 
upon the nature of the weapon used, and the manner in which it was 
used. Balling by intentionally firing a pistol into a crowd, cannot be 
said to be by accident or misfortune. 

To constitute murder there must be an intention to kill, in all cases except 
where the perpetrator is at the moment engaged in committing a felony. 

Any killing, without a design to effect death, where it is not justifiable or 
excusable, is manslaughter only. 

Implied malice, constituting killing without an intention to kill or murder» 
is not recognized in our law. 

Becent provocation, and the &ct that the passions have not had time to oool, 
do not, under our statute, mitigate a killing with a design to effect death 
from murder to manslaughter. Such killing is murder, whether the 
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deoisn^ to effect death was fonned on the instant, or had been previoosl y 
entertained. 
The intention to take life constitutes, nnder onr statute, the main distinction 
'bet'ween mnider and manslaughter. 

The prisoner was indicted with one Nesbit for the mnrder 
of Timothy Shea on the 28th September, 1848, by firing a 
pistol at him. 

The indictment contained two counts. One charging that 
the pistol was fired by Austin by the aid and procurement of 
Nesbit, and the other that the firing was by Nesbit, and that 
Ans tin aided and encouraged. 

After the testimony for the prosecution closed, which tended 
to show that Austin had fired the pistol, 

J, Qraha/m^ for the defense, moved that the prosecution be 
put to their election on which count they intended to ask the 
conviction of the prisoner. He insisted that the prosecution 
having now got in all its testimony, was able definitely to 
inform the prisoner of the precise nature of the charge of 
which they claimed him to be guilty, and that it was his right 
to know, so as to determine how to shape his defense. 

JET O. Wheaton^ who appeared instead of the attorney- 
general, insisted that the right to compel an election existed 
only when the indictment contained distinct charges, and not 
where, as in this case, it contained only charges connected 
with the same transaction. 

EdmondSy J. : That .is undoubtedly the true rule. Where 
the two oflfenses charged form parts of one transaction, yet 
are of such a nature that the defendant may be found guilty 
of both, the prosecutor will not be called on to elect upon 
which charge he will proceed, for in such case the joinder of 
counts cannot prejudice the defendant, which is the only 
ground on which this application to the discretion of the 
judge can be founded. The right of election is confined to 
cases where the indictment contains charges which are actually 
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distinct, and grow out of different transactions. Thus, the 
prosecution will not be compelled to elect on an indictment 
charging both larceny and receiving stolen goods, where it 
appears by the indictment that the charges relate to the same 
transaction, modified to meet the proo^ nor where several 
counts are inserted in an indictment solely for the purpose of 
meeU.8 a;e evid«,ce « i. »., »»^ii on ij^tt. 
charges being substantially for the same offense. Such is this 
case, and the impropriety of compelling an election here is 
very apparent. If the prosecution should elect to go on the 
count that charges Austin with having fired the pistol, and it 
should turn out, on the trial, that it was, in fact, fired by 
Nesbit, but by the order and procurement of Austin, Austin 
would be guilty of the murder, yet could not be convicted, 
because the prosecutor had been compelled to elect, and, in a 
necessary ignorance of the facts, had elected the wrong count. 

The prisoner cannot be embarrassed by being tried on both 
counts, while the prosecution may be much embarrassed, and, 
indeed, entirely thwarted, by being compelled to elect. 

The motion must be denied. 

John Shea, the father of the deceased, was examined as a 
witness on the part of the prosecution, and on his cross-exami- 
nation was asked whether he had not offered to the prisoner, 
or some of his friends, to leave the State and refuse to testify 
in the case, for a suitable remuneration? To which he had 
answered — "Not exactly that, but" — and was then proceed- 
ing to detail what he had said in that regard, when he was 
stopped by the prisoner's counsel, and told that they had got 
all the answer they wanted. 

On his reexamination, by the prosecution, he was asked 
what it was he had said in that regard. 

D. Oraham, objected. 

Edmonds^ J.: But you have yourselves introduced the 
subject, and have obtained only part of an answer. The 
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wliole of it ought to be got out. Besides, you have an answer 
from which you may call on the jury to infer corruption on 
the part of the witness, while the matter may be susceptible 
of a perfect explanation. It will be right to have it all. 

Being examined on that point, the witness detailed two in- 
terviews with one who acted as an agent of the prisoner in 
conducting his defense, in which, as he alleged, an offer had 
been made to him of some money if he would remove from 
the State. 

After the prisoner had entered upon his defense, his counsel 
oflFered to prove several acts of this witness, going to show a 
desire to obtain from the prisoner pecuniary satisfaction for 
the injury which he had received by the death of his son, and 
what had taken place between him and the prisoner's agent in 
that respect. 

Wheatony for the prosecution, objected that the examina- 
tion of the witness on this subject had been to a matter en- 
tirely collateral to the main issue, and that the defense were 
therefore bound by his answers, and could not contradict 
them. 

D. Grahomi^ for the prisoner, contended, first, that it was 
not collateral matter, so that the defense was bound by the 
answer; and, second, that the testimony was proper, inde- 
pendent of what the witness had said on his examination, 
as it might tend to show him governed by corrupt or revenge- 
ful feelings; and it would enable the jury to judge what 
credit to give him, when they should learn that he had at- 
tempted to make money out of a transaction which had 
resulted in the death of his son. 

WheaUm^ in reply, said that since our statute of 1847, 
which had given to the relatives of a person killed under cir- 
cumstances which would constitute a trespass, a right to 
recover damages for the injury sustained by the loss of the 

8 — vol. 2. 
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deceased, it could be no impeachment to the credit of a wilp 
nesB to seek to avail himself of the benefit of the statute. 

Edmonds^ J, : I was not aware that the statute gave the 
remedy for damages in such cases as this. I supposed it was 
confined to cases of persons traveling in public conveyances. 
It grew out of injuries on railroads, and steamboat accidents, 
but I see that it extends to all cases where death is caused by 
the wrongful act, neglect, or default of any person or corpora- 
tion, and thfe party injured, if living, might have maintained 
an action for the injury. 

It is enough for the question now before me to know that 
such a law now prevails among us, so that it could, in no 
respect, affect the credit of this witness, that he was seeking 
to avail himself of its advantages. Yet, if there was no 
such statute, this question has been settled by our court in 
11 Wend. {^The People v. Genung). That was an indictment 
for false pretenses, and the defendant offered to show that 
during the sitting of the court the prosecutor had offered to 
the prisoner that if he would settle the subject-matter of the 
indictment he would leave the court, and not appear against 
him. The testimony was excluded, and the court sustained 
the decision, on the ground that if the fact had been proved 
it could legitimately have had no influence with the jury, for 
it did not tend, in the least degree, to impeach the testimony 
of the witness, or to show that his narration was not true. 

So far, then, as one view in which this evidence is offered, 
namely, as independent of what the witness may have testified 
on the subject, the testimony would not be proper. But 
when offered to contradict his testimony it has. a different 
aspect. In the view which I have already stated, the question 
put on the cross-examination of this vritness might have been 
objected to, and perhaps excluded. But it was asked, and 
answered without objection, and the inquiry was fully gone 
into on both sides, in order to ascertain the feelings with 
which he testified. That surely cannot be called collateral, 
for any inquiry which is allowed, having that object in view, 
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is pertment and relevant to the main issue. In r^ard to such 
matters, it is always open to contradict what the witness him- 
self has said on the subject. With that view, and to that 
extexit, the inquiry wiU now be allowed. 

The witneas, John Shea, on his cross-examination, had been 
asked, whether on the evening of the affray, and immediately 
after his son had been shot, he had said to two men, in his 
basement, that he did not know who had fired the pistol ? To 
which he had testified that he had not said so, but a good 
many persons had spoken to him that evening; that he did 
not know whether they were friends or enemies, and had not 
heen always particular as to what he did say. 

For the defense, a police oflScer was introduced, who said 
he entered the basement directly upon the first alarm, and 
saw the dead body lying on the floor, and had asked some 
questions of the witness. Shea. His answers being offered in 
evidence, 

Wheaton^ for the prosecution, objected, because the proper 
foundation had not been laid ; that Shea's attention had not 
been particularly called to the police officer by name. 

Ed/moTids^ J, : His attention was challenged to the particu- 
lar circumstances and occasion ; to everything, indeed, except 
the name of the person, to whom it is now alleged he made 
the declarations offered in evidence ; so that he has had a full 
opportunity of recollecting and explaining what he had for- 
merly said. The main thing is, first, to ask him whether or no 
he has said or declared that which is intended to be proved. 
All that has been done in this case, and the only omission 
has been the name of the person to whom the remark was 
made, and that person an entire stranger to the witness. 
That name was not necessary to enable the witness to know 
to what remark his attention was directed. The time, place, 
and circumstances were aU specifically mentioned, and they 
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were enough to give him the required opportunity of explana- 
tion. Having that, this inquiry now becomes proper. 

The evidence bearing on the offense charged in the indict- 
ment, went to show that on the evening in question the 
prisoner, with three of his companions, sallied out into the 
streets on a frolic, and, after visiting five or six drinking 
houses, entered one in Leonard street, next door to the resi- 
dence of the deceased, and on coming out passed the door of 
the basement occupied by the deceased's mother as a porter- 
house, and in which the deceased, two of his brothers, and a 
sailor, were then engaged singing and carousing. As Austin 
was passing the door, one of the inmates came out and 
invited him to go in and hear the singing, which he refused 
to do. After refusing repeated invitations, he was taken by 
the collar and dragged into the basement. The door was 
then shut upon him, and he was repeatedly urged to sing or 
to drink, but refused. One of his companions, the other de- 
fendant, JSTesbit, followed him into the basement and 
attempted to fasten the door open. A row then b^an, in 
the course of which Nesbit fled from the room, and the 
brother of the deceased threw a tumbler and a pitcher at 
Austin, and struck him a severe blow on the forehead with a 
decanter. Austin retreated from the basement, and as he 
ascended the steps leading from the basement, he was followed 
by the sailor and struck a blow with a chair. At about this 
time — but whether before or. after the blow with the chair, 
was not ascertained — Ajistin fired twice into the basement 
from a six barrelled revolving pistol. One of the balls took 
effect upon the deceased, who was then advancing, with a 
chair uplifted, toward the door through which Austin had 
retreated, and who died almost immediately, exclaiming, as 
he fell and expired, " Father, I'm shot." At about the same 
moment, but whether before or after the firing, was not 
proved, the light in the basement was extinguished. It was 
from a lamp hanging over the bar, so low that Patrick Shea, 
who was standing by the bar, could easily extinguish it with a 
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breath. After the firing the prisoner retreated toward the 
pohce station-honse, distant about one hundred feet from the 
scene of the affray. On his way he dropped his pistol and 
repaired directly into the station-house, where he was met by 
the captain of the police, who, observing him to be very 
bloody, ordered him to be taken care of, and a physician to 
be sent for. On examining him it was found that he had 
received a very severe wound in the forehead with some sharp 
instrument, which had cut through the rim of his hat, and 
which stupified him. A hole was cut through one cheek, as 
if by a stab from an oyster knife, and various bruises on his 
head and body, showing that he had received at least nine 
blows. He was too ill from these wounds to be removed 
from the station-house for several days, and several weeks 
elapsed before he arose from his bed. 

There was much contradictory evidence in the case. The 
father of the deceased swore positively to his having seen the 
prisoner &re the pistol from the sidewalk after the affray was 
over, while other witnesses testified that he was an habitual 
drunkard, and that he had gone to bed very drunk that after- 
noon, and was asleep in another room when the aflray begun, 
and was just rising from his bed as his son expired. 

It was also proved that the family of the Sheas was very 
debased, the daughter being a strumpet, the mother sharing 
with her the wages of her prostitution ; the deceased had 
been a convict in the State prison, and his brother, one of the 
witnesses, was then in confinement on a charge of stealing; 
and that the house they kept had frequently attracted the 
notice of the police for its riotous and disorderly character. 

D. <6 «/". Graham,^ of counsel for the prisoner, made the 
feUowing points : 

I. In order to make homicide, by an act imminently dan- 
gerous to others, murder, it must be occasioned by an act com- 
mitted when the mind is in the same mood as would be neces- 
sary to make the act murder, if it was committed upon a par- 
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ticular individual ; and there must be a pre-intention to take 
human life, or else to do the act which must necessarily, or 
may, result in the death of some one. 

n. K the jury believe that the defendant fired the pistol, 
smarting under a provocation so recent as not to be under the 
influence of reason, it is not murder. 

in. K the jury should believe the statement of John Shea, 
as to the door being opened after Austin was put out, and the 
pistol discharged into the basement, it would not be murder, 
unless the time that elapsed between the defendant's becom- 
ing disconnected from the violence of the inmates of the 
basement, and the firing of the pistol, was a reasonable time 
for the cooling of human passion. 

ly. If the jury believe that the pistol was fired from the 
street, i. e., outside of the basement, and that the defendant 
was pursued there by the violence of the inmates of the base- 
ment, and that there was reasonable ground for supposing that 
great personal injury would be done to him, and imminent 
danger of its being accomplished, it would be justifiable in law. 

V. If the judgment of the defendant was so impaired by 
the violence of the injuries infiicted upon him, that the act 
of firing the pistol, though not necessary to guard himself 
against further injury, was rather the result of instinct than 
Jicdgment or revenge, the act would be justifiable in law. 

VI. "Where the loss of reason, or deprivation of conscious- 
ness, is the direct result of an injury, and not attributable to 
mere passion, an act committed while in such a state is not 
an offense. 

Vli. The basement of the Sheas being a public bar-room, 
it was no trespass in the defendant to enter it. 

Vin. If the Sheas had the right to eject the defendant 
from the basement, owing to his misconduct, they were only 
entitled to use the kind of violence calculated to attain the 
end. Throwing a tumbler or decanter would not be justifia- 
ble, and would make those resorting to them trespassers. 

IX. K the Sheas resorted to excessive or unnecessary vio- 
lence for the purpose of ejecting the defendant from the bass- 
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ment, they became trespassers in so doing, and the defendant 
would have the right to act in self-defense. 

X. If Austin discharged the pistol under an honest suppo- 
sition that his Hfe was in danger, or that some great personal 
injury was about to be done to him, he is not guilty of an 
offense. 

XI- K the defendant, though in no danger of serious bodily 
harm, through fear, alarm, or cowardice, discharged the pistol 
at the deceased, or into the basement, under the impression 
that great bodily injury was about to be inflicted upon him, 
it is not an offense. 

Wheatojij for the prosecution, made the following points : 
I. K the jury beUeve the prisoner armed himself with the 
deadly weapon with an intent to use it against human hfe if 
he should get into an affray, and was induced or encouraged 
to provoke the affray in question, or unnecessarily to con- 
tinue it after it had been commenced by others, by the fact 
of his being thus armed, and did use it against the hfe of 
Timothy Shea, in the manner proved by the witnesses, he is 
guilty of murder. 

IX That if the jury believe the prisoner was so far self- 
possessed as to be able to restrain his passion while in the 
basement receiving the blows, although his weapon was then 
at hand, and omitted to use it till he had got out of the base- 
ment, and out of the more immediate view of the inmates, 
and then used it, as proved by the witnesses, he has exhibited 
all the deliberation which the law requires, and is guilty of 
murder. 

JSdmonds, e/"., in charging the jury, said that the first ques- 
tion for them to determine was whether the prisoner had fired 
the pistol. This was sworn to positively by two witnesses. 
Shea, the father, and Clara King, a girl of the town who was 
passing at the moment. The testimony of the father was not 
to be rehed upon. His character, his intoxication, his strong 
feelings, and the falsehoods which had been proved against 



64 EDMOlimS' SELECT CASES. 

The People y. John S. AuBtin. 

hinriy forbid the idea of giving mach credit to him. The tes 
timony of the girl, however, had not been impeached, but 
had been corroborated by several independent circumstances 
in the case, and particularly by the fact that all the witnesses 
unite in saying the firing was from the very spot where all 
unite in saying the prisoner was at the time ; that the pistol, 
when found, was bloody, and that he alone, of all the party, 
was bleeding; that he had an inducement to do it, whether 
from motives of revenge, or in self-defense; that the direction 
of both shots wafi from Austin, back upon those who had beat 
him ; that the pistol was found at a spot which he had jnst 
passed ; that he who fired the pistol wore a white hat, and 
that the prisoner alone had such a hat that evening. From 
these considerations the jury must determine whether it was 
not the prisoner who fired the pistol, and, in determining it, 
they must bear in mind that the evidence to satisfy ihem 
nmst exclude, to a moral certainty, every hypothesis but that 
of guilt ; that the conviction of guilt must flow naturally 
from the facts proved, and not by a forced or strained con- 
struction, and be consistent with all the facts, for if any one 
fact is utterly inconsistent with that conclusion, it cannot fol- 
low ; and that, in case of doubt, it is safest to acquit, for the 
protection of innocence has an equal claim upon the adminis- 
tration of justice with the punishment of gmlt. 

If, upon this question, the conclusion of the jury should be 
adverse to the prisoner, the next inquiry would be into the 
nature and quality of the act which should be thus established 
against him, and whether the homicide was justifiable or 
excusable, or was murder or manslaughter. 

The homicide would be justifiable under our law, only in 
case it was committed by the prisoner when there was reason- 
able ground to apprehend a design to do him some great per- 
sonal injury, and there was imminent danger of such design 
being accomplished. But of this, the jury were to be the 
judges, not the prisoner, and it was for them to say, from all 
the circumstances proved before them, whether there was rea- 
sonable ground for such apprehension, and whether there was, 



NEW YORK CIECUIT. 66 

The People ▼. John S. Atustin. 

at the moment the fatal shot was fired, imminent danger that 
Bome great personal injmy would have been done to the pris- 
oner. 

This would depend mainly upon the facts when and from 
what position the pistol was fired? K fired after the prisoner 
had escaped from the party in the house, and after he had 
reached the sidewalk, it may have flowed from a spirit of 
revenge for the injuries under which he was smarting, in 
which case it would not be justifiable. 

But if fired before he had extricated himself from the party, 
who had thus forcibly drawn him into the building, and had 
there displayed toward him such unjustifiable violence, he 
might at the moment have very reasonably apprehended ftir- 
ther personal injury, and might be justifiable in using the 
means at hand to protect himself from it. 

There was, however, another view of the case, in which the 
prisoner might be justified, even if he had fired the pistol 
after he had left the basement. One of the witnesses had tes- 
tified that the prisoner had been followed from the basement 
by one of the party inside, and had been struck with a chair 
while ascending the steps on his retreat. If this were so, then 
the apprehension of personal injury would not cease with the 
prisoner's leaving the basement, and the imminent danger in 
which he had been placed, might have continued up to the 
moment of firing the pistol, and thus he be justified in firing 
it. 

If the jury were not satisfied that it was justifiable, they 
were next to inquire whether it was excusable? It is so under 
cm* law, when committed by accident or misfortune, in the 
heat of passion, upon a sudden and sufficient provocation, or 
upon a sudden combat, without any dangerous weapon being 
Bfied. The nature of the weapon used, and the manner in 
which it was used, must be mainly instrumental in determin- 
ing this question. Thus if, in the heat of passion, upon suffi- 
cient provocation, or upon a sudden combat, a man had used 
his walking stick, or a butcher, in his stall, had used the 
biife that lay near him, or a cooper had used the adz with 
»— vol 2. 



66. EDMONDS' SELECT OASES. 

- * J — i_ 

The People v. John S. Austm. 

which he was then at work, and had given a blow which was 
fatal, but without any intention to take life, the lM>inicide 
might be excusable. But that could hardly be where the 
weapon used was of a dangerous character, constructed solely 
for the purpose of taking life, and which could scarcely be 
fired off without hazarding it. If, in the melee, the prisoner 
had used the pistol, as he might any other hard substance 
found at the instant in his pocket, by striking a blow with it, 
calculated rather to wound than to kill, but had killed, it 
might be attributed to accident or misfortune. But that 
could not with propriety be predicated of the act of intention- 
ally firing the pistol, and, unless such firing was justifiable, it 
was either murder or manslaughter. 

Whether the act was murder or manslaughter, under our 
statute, depended entirely upon the existence of an intention 
to kill, either some particular person, or, generally, some one 
of a number of persons against whom, in a mass, the fatal act 
is perpetrated. There is only one homicide known to our law 
which becomes murder in the absence of an intention to effect 
death, and that is when the act is perpetrated by one then 
engaged in committing a felony. Except in that one case, no 
homicide is murder without an intention to kill, and, with 
such an intention, every homicide, with the single exception 
already mentioned, unless it be justifiable, is murder, whether 
the intention is formed on the instant, or has long been enter- 
tained. Such intention may be inferred from the act itself, 
for it may be one which, of itself, plainly indicates a heart 
regardless of social duty, and fatally bent on mischief; and 
men are to be presumed to intend the natural and inevitable 
consequences of the acts which they willfully perform ; but, 
unless there be such an intention, the act cannot be more than 
manslaughter. 

It would readily be perceived that this view of the statute 
had entirely superseded many of the rules of the law of 
homicide as it existed in England, and which had been quoted 
on this occasion, and, among them, the whole doctrine of 



NEW YORK CIRCUIT. 67 

The People v. John S. Austin. 

— - 

implied malice, and the power of recent provocation to reduce 
the act fix)m murder to manslaughter. 

The English law provided very slight punishment for man- 
slaughter, sometimes as low as the fine of a shilling, and 
never beyond a year's imprisonment. To remove from the 
operation Df so inadequate a penalty, acts of peculiar barba- 
rity, such Ba that of the school-master who whipped a scholar 
until it died, and that of the master chimney sweeper, whose 
boy stuck fast in the chimney, and was kiUed by the violent 
manner in which he was pulled from the place, the English 
courts adopted the principle of implying malice, where there 
was, in fact, no premeditated design to take life. On the 
other hand, lest such a principle should extend too far, they 
adopted another principle, which gave to recent provocation, 
and the fact that the passions had not time to cool, the power 
of modifying the act from murder to manslaughter. 

AU this had been done away by our statute. If the homi- 
cide had been perpetrated without an intention to kill, it 
would be manslaughter, and no more, except in the single 
case of its perpetration by one engaged in committing a felo- 
ny. But if perpetrated with an intention to kill, no matter 
how recent the provocation, or how high the passions, it was 
murder. An act of homicide, perpetrated with a premedita- 
ted design to effect death, though in the very highest flight of 
passion, and springing from even an existing provocation, can 
find no rating place in our statute, except under the defini- 
tion of murder or justifiable homicide, and the intention to 
kill, being established, there is no degree or description of 
manslaughter in the statute which can embrace it. 

That this is the intention of the statute is manifest, not 
only from a careful perusal of all its enactments relative to 
homicide, but also from the recommendations of the revisors. 
Tliey proposed that murder should include a homicide when 
perpetrated from a premeditated design to do some great 
bodily injury, although without a design to effect death, thus 
recognizing and adopting the principle of implied malice, and 
uefending it on the ground that the transaction would be such 
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as would ordinarily lead to the result of taking life. But the 
legislature refused to adopt the suggestion, and enacted a sec- 
tion which, in the language of the revisers, was " founded on 
the great principle that to constitute murder there should be 
an express design to take life, or such circumstances as to 
induce a very strong presumption of such a design." 

This view of the law will commend itself to our favorable 
regard, not merely because it confines the crime of murder 
within its legitimate bounds of a premeditated design to take 
life, but because it effectually destroys the doctrine of allow- 
ing sudden provocation and heat of passion to mitigate the 
offense, a doctrine most dangerous in its operation because it 
tolerates the practice of carrying arms, and takes, from the 
sudden use of them, the consequences that ought justly to fol- 
low. No man can, under our laws, go habitually armed, and 
in an aflfray use those arms with an intention to kill without 
incurring the hazard of a conviction for murder ; and no 
violence of provocation, no height of passion, can mitigate or 
extenuate the offense. It will be murder if there is an 
intention to kill unless self-defense demands the sacrifice. 
The practice out of which this trial has sprung is too perni- 
cious to be tolerated. No life would have been taken if the 
person who fired the pistol, whoever he might have been, had 
not gone into the aflfray armed with so deadly a weapon. The 
same remark is applicable to the last case tried in this court, 
and the sooner this law becomes well known, understood, and 
rigidly enforced, the better, for far better for the land, though 
stricken with poverty, where the unseen majesty of the law 
affords its sure protection to all, and where the atmosphere of 
its supremacy pervades every tenement, however humble, tlian 
that where gold may be gathered at every footstep, but where 
every man is armed to the death against his fellow, where 
every breath is drawn amid the rattling of armor, and every 
pulsation beats with the apprehension of instant conflict. 

The inquiry therefore would be, was there a design to effect 
death f For if there was, however recent its birth, the offense 
was murder. But if there was an intention to wound only, a 
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design to do some great bodily hann, and not to kill, it was 
manfilaughter, and no more. 

The prisoner was acquitted. 

Note. — ^The distinction liere drawn between murder and manslangliter, 
under the statutes of New York, was afterward recognized and adopted hj 
the Ck>iirt of Appeals, in the case of The People y. dark (TN. Y. Bap. 96S)i 
People ▼. SuUiwsn (id. 896). 



SDPERME COURT— SPECIAL TERM. 

Sbftbicbeb, 1851. 
Before Edmonds, Justice. 



COHSTOOK V. HaLLOOE. 

Where an answer denies a material allegation of the complaint, and as a 
separate defense sets up new matter in avoidance of the canse of action, 
and the plaintiff omits to replj thereto, the defendant is not entitled to 
judgment for want of a reply ; but where the denial is merely a part of 
the new matter, and for the purposes thereof, there the defendant may 
move for judgment for want of a reply. 

ESmonds, J. : This is a motion for judgment against the 
plaintiff because the plaintiff has not replied to the new mat- 
ter set up in the answer, and is opposed on the ground that the 
answer also contains a denial of facts allied by the com- 
plaint, and thus tenders an issue independent of the new mat- 
ter. 

When an answer sets up as a distinct and substantive de- 
fense a denial of the cause of action, and also, as may be done, 
Bets up new matter in avoidance or bar, it will not be proper 



70 EDMONDS' SELECT CASES. 

Gomstook Y. Hallock. 

to give judgment for the defendant, on motion, because of the 
want of a reply to the new matter, for the reason that there 
Btill remains an issue of fact which is still to be disposed o^ 
and which may yet terminate the suit in favor of the plaintiff. 

But when the distinct cause of defense is substantially new 
matter, and, in pleading it, it becomes necessary to deny some 
of the allegations in the complaint, and there is no other denial 
in the pleading than such denial, forming as it does a part of 
the defense of new matter, if the plaintiff omits all reply, the 
case comes within the 154th section of the Code, and judg- 
ment may be given for want of an answer. 

Such is the case now before me. 

The complaint is for a trespass to lands. The defendant, in 
his answer, does not deny, but admits, the facts which would 
constitute the trespass, and he sets up in defense, first, title in 
himself, and, second, license from the plaintiff. In pleading 
title he denies the seizin of the plaintiff, and, in pleading 
license, he denies that he trespassed of wrongfully entered. 

The answers are substantially new matter, and issue is not 
taken upon the plaintiff's cause of action. It is therefore pre- 
cisely the case provided for in the 154:th section of the Code ; 
the answer contains new matter constituting a defense, and 
the plaintiff has failed to reply, and there is no issue tendered 
in the case, nor can there be except upon such matter, and 
therefore the defendant is entitled to his judgment dismissing 
the complaint. 

Motion granted with costs. 
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The People v. Matthew Wood. 

jyying declarations. 

In. -what cases admissible in evidence. 

Tlie evidence necessary preliminary to their admission. 

Tbeir weight with the jury, and how they are to be considered by them. 

The prisoner was indicted for the murder of his wife by 
poison. He was an Irishman by birth, about twenty-eight 
years old. He had emigrated to this country about two years 
before this trial, and had brought the deceased with him, who 
was forty-two years of age, and had been by him enticed 
BTWSLy from her mother's house and induced to marry him. 
Her brother testified : 

" It is the fashion in our country for a young man to get a 
girl away and stay one night with her, and then stain her 
character and stand out for her fortune. My mother was 
able to give Susan a fortune of £10, and a cow. But he 
didn't stand out for the fortune. My mother's faction was 
the biggest." 

Wood and his wife had not lived happily together. At 
one time he had deserted her and contributed nothing to her 
support until the police magistrate had compelled him to pay 
one dollar a week. They had, however, lived together for 
seven or eight months immediately preceding her death. 

On the night before she was taken sick, when Wood had 
gone out he had told his wife not to make any cakes for 
breakfast until he came home. The next morning she made 
some cakes, cooked them and put them on a plate, and then 
he got up. He told her to go to the store and get some 
molasses. She did so, and on her return he told her to put 



72 EDMONDS' SELECT CASES. 

The People ▼. Matthew WoodL 

some of the molasseB on to the cakes which he had cooled 
for her while Bhe was gone. She saw he had a piece of white 
paper in his hand, and she asked what it was ? He said it 
was snuff, and threw it into the fire. When she ate of the 
cakes she complained of the taste, and said they made her 
sick. He urged her to eat, saying they would do her good. 
She became sick, with a burning sensation in the throat and 
stomach, with a craving thirst, and vomitings. She died the 
same day. 

While she was eating, a child from an adjoining room came 
in and ate part of one of the cakes. She was taken sick in 
the same way, but, after eight or ten days illness, recovered. 

The neighbors urged him to go for a doctor, but he refuecd, 
saying he had no money. They told him to get a dispensary 
doctor. He said he didn't know where to find one. But, 
finally, driven by their importunity, he left the house to get 
one, but delaying to return, he was followed by one of the 
neighbors, who found him in the street, talking with some 
men, and on being asked if he had got a doctor, he replied 
that he did not know where to find one. A physician was 
called in by the neighbors, and he, suspecting poison, inquired 
what the deceased had eaten, and asked for the batter from 
which the cakes had been cooked ; but it was found that he 
had thrown it out, and had washed out the pan in which it had 
been made ; so, too, it was found that a cake which she had 
not eaten, but had put away in the closet, had been by him 
thrown into the privy. The physician ordered that the ma^ 
ter she should vomit up should be preserved, but, instead of 
doing so, the prisoner was particular to throw it immediately 
into the privy. 

Some of the vomiting of the neighbor girl was preserved. 

On a post mortem examination, arsenic was found in the 
liver; fifteen grains of it in the contents of the stomach; 
some in the stomach itself; eight grains in the cake which had 
been recovered from the privy, and some in the vomitings of 
the girl. 

The external appearances which were noted were dark spots 
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on the belly, and on both eyes, and yellow spots and holes in 
the coats of the stomach ; inflammation in the throat and 
passage to the stomach. 

It was proved that the prisoner had been angry at losing 
his wife's fortune, and had sworn that he wonld be revenged 
on some one of the family for what they had done to him. 

The deceased had retained her faculties to the last, and 
dnring the eight or ten hours that she lived after her break- 
fast, she had spoken very freely to the neighbors, and in his 
presence, of the occurrences of the day, and it was principally 
from her declarations that the evidence of his conduct was 
obtained. The moment she was taken sick, she suspected she 
had been poisoned, and from that time repeatedly had said 
that she was done for; that she had long expected it; that she 
expressed a wish to see a clergyman, and one of the witnesses, 
to whom she disclosed most of the facts, testified that their 
conversation b^an by deceased saying, " Jane, I've got what 
I think will do my job." I told her to be busy with the 
Almighty, for I didn't think she would ever live to see twelve 
o'clock again. She said, " The Lord have mercy on my soul, 
for I am going to have a short warning to face my maker. 
What have I done to Matthew Wood to have done this to 
me?" 

She said she had put the pan, which had the batter in it, 
behind a box under the bed, imtil some onfe should come in 
that she could show it to, but he had taken the pan and cleaned 
it out, and he had never done any such thing before, or, as she 
expressed it, " if she had a headache he wouldn't help her ; that 
if she was dying he wouldn't lift the chair from his backsides." 

All this was said in his presence, and when the witness told 
him it was a bad job he had done, and he ought to be on his 
knees* day and night, he merely answered that he had had no 
money in his pocket since Sunday to get any thing for her. 

He said he had eaten the cakes which she left ; the deceased 
answered him, "No, Matthew, you didn't eat them, you put 
them in the chamber." 

The deceased also said, in his presence, that instead of pre- 
10— vol 2. 
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serving the vomit, as the doctor had directed, the prisoner had 
carried it all away, and emptied it ont. 

He was arrested before she died, and he told her of it, and 
she replied : " Matthew, if I ever did any thing wrong to you, 
to occasion this, may the Lord forgive yon." 

She also said, in his presence, that when the neighboring 
girl was invited to eat the cake, he had made signs to her not 
to eat. And it also appeared that during the day he showed 
a good deal of anxiety about the girl, and seemed very much 
frightened, and while at one time he had said he had eaten 
the cakes that were left, he, at another time, had told the 
doctor they were thrown away. 

The Judge^ in charging the jury, said that as the case de- 
pended mainly on the dying declarations of the deceased, it 
was important that they should know what reliance to place 
upon them. 

Such declarations are admissible only upon a charge for the 
murder of the declarant, and then they are admissible only 
when made in extremity, when the party is at the point of 
death, and when every hope of this world is gone ; when 
every motive to falsehood is silenced, and the mind is induced, 
by the most powerful considerations, to speak the truth. 

This rule stands on the ground of public necessity of pre- 
serving the lives of the conmaunity, by bringing manslayers to 
justice. 

The persons whose declarations are thus admitted are con- 
sidered as standing in the same situation as if they were sworn, 
the danger of impending death being equivalent to the sanc- 
tion of an oath. 

They were, therefore, to regard these declarations the same 
as they would any other testimony in the case, and apply to 
them the same tests, in order to ascertain their credibflity. 

There was, however, one other consideration for them. 
Although the court, in admitting the evidence of the declara- 
tions, had of necessity decided that the deceased was in a 
dying state, and was fully conscious of it, yet that did not 
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predade the juiy from oonsidering that question. On the 
other hand, it was their duty, in determining what weight to 
give to her words, to inquire, and be satisfied that she was in 
such a condition, and was, in fact, under the solemn responsi- 
bility it imposed. 

They must be satisfied that they were made under a sense 
of impending death, though it is not necessary that that 
should be so stated at the time. And that may be proved by 
the express language of the deceased, or her conduct, or &om 
the fact of imminent danger, and the opinions of medical and 
other attendants. 

All these things may be resorted to to ascertain the state of 
the declarant's mind, for it is the impression of immediate 
dissolution, and not the rapid succession of death, in point of 
fact, that renders the testimony admissible or reliable. 

The jury were therefore to weigh her declarations as they 
would that of all the other testimony ; the same as if she was 
a witness giving testimony before them. 

And, as this question involved the life of a fellow being, 
they could not be too careful in weighing it well. 

And, above all, they would look to see if there was any 
thing in the case testified to by others, calculated to corrobo- 
rate her story, or whether that story was, in all respects, con- 
sistent with itself and the other testimony. 

Thus they would consider his eating his breakfast in her 
absence, and sending her away that he might have the oppor- 
tunity of poisoning what he cooked for her; his refusing to 
eat of those cakes ; his mode of accounting for their taste and 
color ; her and the girl both eating them ; both well immedi- 
ately before, and both being seized with the same symptoms 
immediately after ; his behavior when she related his action, 
and expressed her suspicions, in his presence ; his removing 
the poisoned cake, after he had heard her tell where she had 
put it ; his cleaning the dishes, a thing unusual with him ; his 
throwing away the vomit, against the physician's specific 
directions to him; and his tardiness in going for medical or 
clerical aid 
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And, on the other hand, they would inquire whether her 
ill-feeling toward him, or any other evil motive, existed to 
cause her to make a false accusation of so serious a natnio 
against him. 

The prisoner was convicted of murder. 
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Elements to zoake a homicide justifiable. 

Intozication, how far an excuse for, or an aggravation of, crime. 

Though the homicide be efiected with a dangerous weapon, so as to bo 

manslaughter in the third degree, yet it may be in the second degree, if 

the death is efiected in a cruel or unusual manner. 

The prisoner was indicted for murder. He was a young 
man', about twenty years old, who earned his Kving by open- 
ing oysters and peddling fish. He was well known as Bill 
Jackson, about the Five Points, where he lived with a prosti- 
tute in a house of ill fame. He was addicted to the use of 
liquor, and when drunk was violent and abusive, and, as 
some of the witnesses said, it made him crazy. 

On the day in question he had spent two or three faonis 
^vith some companions in visiting different liquor stores, and 
during that time had drank six or eight times, and, as he was 
going into another liquor store, qdite drunk, he ran against an 
Italian organ-grinder, and a quarrel occurred between them. 
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They came to blows, and the prisoner was knocked down, and 
after he got up he was pelted with ice by the organ-grinder. 
He went into the store and demanded of the clerk a club 
-wliich he had left there. On obtaining it he rushed out and 
attacked the oi^an-grinder, who fled from him. He struck 
him one blow on the back of his head, which knocked him 
do^wn, and struck him with the club five or six times after he 
was down. He then returned to the store and sat down, 
spending some time there. He said he had beat the man be- 
cause he had called him a son of a bitch. 

The organ man was helped home, and the next day he was 
taken to the hospital, where he died the ensuing night. A 
post mortem examination showed that the skull had been 
fractuiiBd. and blood had clotted between the brain and the 
skull, and caused death. 

The defense set up was justifiable homicide, or at most that 
it was manslaughter in the third degree, and that the prisoner 
was too much intoxicated to know what he was doing, or to 
be responsible for his acts. 

The Jvdge charged the jury that to make the homicide 
justifiable the prisoner must have retreated as far as he could, 
must have taken aU the precautions in his power to prevent 
fatal consequences, and must have been in no fault himself. 

That his intoxication was no excuse to him, and never is 
regarded as an excuse for crime unless it has gone so far and 
continued so long as, by delirium tremens or otherwise, to 
overturn the reason and deprive the party of his will power; 
until, indeed, it produced insanity. Until then it was an 
aggravation of, rather than an excuse for, crime. 

The main question, however, in the case — for there was no 
ground to believe there was an intention to kill — was 
whether the offense was manslaughter in the second or third 
degree. 

It was undoubtedly manslaughter in the third degree, for 
the club that was used was a dangerous weapon, and was used 
in the heat of passion. 
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But there was more than that in the case. Was not the 
death effected in the heat of passion, in a crael and unnsnal 
manner? For if it was it came within the second degree, 
though the dangerous weapon mentioned in the description of 
the third degree had been used. 

Verdict, goiltj of manslaughter in second degree. 
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All challenges to jorors for cause must be interposed at the same tune. 
After a challenge for principal cause has been tried, a challenge to the 
favor cannot be made. 

A juror challenged for having formed an opinion cannot be made to answer 
whether he has formed such opinion, because the answer would degrade 
him. 

A mere hostility to capital punishment will not exempt a juror from ser- 
vice. To be so exempt he must belong to some religious denomination, 
and have such scruples as would prevent his finding a verdict of guiltj, 
where capital punishment would follow. 

When a homicide is excusable, or justifiable, and when murder or man- 
slaughter. 

The prisoner was indicted for murder. 

In impaneling the jury, the prisoner challenged a juror for 
principal cause, on the ground of having formed and expressed 
an opinion as to his guilt or innocence. 



I 
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The challenge was tried by the court, and judgment ren- 
dered that the chaUenge was not true. 

The prisoner then interposed a challenge to the favor, on 
the ground of bias, in having formed an opinion. 

The District Attorney objected that the challenge was too 
late, as all the challenges for cause must be interposed at the 
same time, and that when the juror is called to be sworn. 

The Court so held, and for the reason that as the challenge 
for principal cause is triable by the court, and that to the favor 
by triers, the practice objected to would, if allowed, be vir- 
tually constituting the triers a board of review over the 
ruling of the court. 

A juror was challenged to the favor, for bias, in having 
formed an opinion, and the juror himself was sworn as a wit- 
ness on the trial of the challenge. The counsel for the pris- 
oner, who had interposed the challenge, asked the juror if he 
had formed any opinion as to the prisoner's guilt ? 

The, District Attorney objected to the question, on the 
ground that the juror was not obliged to answer the question, 
and the chaUenge must be supported by other evidence than 
that of the juror. 

The Court said : It is true the juror cannot be compelled 
to answer the question, but he is a competent witness on the 
point, and he may answer the question if he pleases. The 
reason why he cannot be compelled to testify is because the 
answer may tend to disgrace him, for it is certainly as shame- 
ful a violation of duty for a man who knows he is liable to 
perform jury duty, to form an opinion on a case which may 
come before him for trial, as it would be for one of the judges, 
during the sitting of the court, to form an opinion in a case 
yet to be tried. It is the duty of both those functionaries to 
^ke care to keep their minds free from all bias, and it is cer- 
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tainly diflgracefiil for either to avow that they have violated 
that clear dictate of duty. 

The answer which the question may draw out must be not 
merely one that may tend to disgrace the juror, but such a 
one as will directly and certainly show his infamy ; and the 
court must see, for itself, that the answer will do that before 
it can excuse him from answering. Here it is manifest that 
if the juror, knowing that he was liable to sit in the particu- 
lar case, had formed an opinion upon it, it would certainly 
and directly show his infamy. But it is for the juror to 
object, not the counsel for the party. The juror may be used 
as a witness on the trial of the question of his own indiffer- 
ence, and he may, if he pleases, degrade himself. 

The juror answered the question, and the challenge was 
found " untrue." 

A juror was challenged by the district attorney for princi- 
pal cause, on the ground that he was opposed to capital pun- 
ishment. 

The juror, being examined, testified that he was opposed to 
capital punishment, so that he was afraid that he should lean 
more to mercy than to justice. 

J7ie Jvdge: It is preci^ly such men that we want on our 
juries. That is the way God deals with us, and the way man 
ought to deal with his fellow. I, too, am opposed to capital 
punishment, not because I think we have no right to take 
life when the good of society demands it, but because it is a 
relic of barbarous days, unbecoming an enlightened age, and 
because it is a futile punishment. All experience has shown 
that the fear of death is a poor deterrent from crime, and that 
is shown strongly in the fact that to one compulsory execu- 
tion for crime there are hundreds of voluntary suicides. 

Still, as long as the law demands it, it is the duty of courts 
and juries to enforce it, and it is no objection that doubts of 
the wisdom of the law should cause them to temper justice 
with mercy, and deal gently with the erring. 
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The law rdieves from the duty, in capital cases, those only 
who belong to some religious denomination whose opinions 
are such as to preclude them from -finding any defendant 
guilty of an offense punishable with death« 

The challenge was overruled. 

It appeared on the trial that the deceased was a laboring 
man, about twenty-three years old, stout and compactly built. 
He was addicted to the use of liquor, and when under its 
influence was quarrelsome. He was an Irishman. 

He was slain in one of the streets of New York, about one 
o'clock at night. He had spent all the night, thus far, in 
drinking saloons, and was on his way home with one of his 
companions when they met a party of three or four men who 
were singing, and evidently in high spirits. As the parties 
met each other, the deceased stopped, raised his fists in a fight- 
ing attitude, turned 'round, as if for a fight, and called them 
sons of bitches. The party of singers started and ran away 
from him. He ran after them and overtook them. One of 
the party told him to go away ; he was drunk, and they did 
not wish to have anything to do with him. The prisoner 
Baid something to him, and he " squared off" against him. 
The prisoner retreated some twenty paces, the deceased 
making passes at him, imtil the prisoner, with his left hand, 
Btruck him one blow. The deceased retreated up the street 
a short distance, and then returned toward the prisoner, who 
turned and fled with his companions. One of them said 
to the prisoner, "You hit him a pretty good lick; you 
have knocked the rum out of him." This was said be- 
cause they saw the deceased had fallen, and was vomiting. 
The prisoner answered he was sorry for what he had done. 
He then had a dirk knife in his hand, one that he was in the 
habit of carrying about with him, and which opened with a 
spring. One of his companions said to him, " You didn't 
use that, did you ? " He repHed, " He was a bigger man than 

11— vol. 2. 
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me, and I didn't know but he would kill me and get the best 
of me. I'm afi:uid he will never speak again." 

The prisoner was a slight man, of about twenty-six years 
of age ; was the clown and comic singer at a circus, and was 
returning home after an evening's performance, when thus 
assailed by the deceased. 

The witnesses testified that there was no way for tie pris- 
oner to escape, unless he could have beat the deceased in run- 
ning, and that when the fatal blow was given, the prisoner 
was in imminent danger cf being struck by the deceased, who 
was a much stronger man than him. 

In a short time after the prisoner and his party retreated, 
the watchmen found the deceased lying on the sidewalk. 
They removed him to the watch-house, and when they got 
there they found he was dead, from a stab he had received 
just over the right collar bone. 

The police had no clue to the perpetrators of the homicide, 
and they arrested and held in custody the man whom the 
deceased was accompanying home when the affi*ay occurred. 

The prisoner heard of this and said it was unfair that an 
innocent man should be made to suffer. He therefore conclu- 
ded to leave New York, after obtaining from his companion 
who had been with him, in the afiray, a promise that as soon 
as the prisoner got away from town, he would disclose the 
whole affair to the police. 

He accordingly left New York, and went to New Orleans, 
but his companion did not make the disclosure, because he 
deemed it unnecessary, as the man who had been arrested had 
been set free. 

In the mean time, the police could obtain no clue to the 
perpetrators of the homicide, though a reward of $500 was 
offered. » 

This occurred in November, 1847. From that time until 
March, 1849, the prisoner was engaged in performing at cir- 
cuses in the southern and western parts of the country. At 
the latter date he returned voluntarily to New York, and 
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gave himself up to the Court of SesssionB to stand trial for the 
offense. 

David i. Qrdkam,^ for the prisoner, made the following 

points: 

I. To convict the defendant of murder the jury must find 
two things : 

1. That the killing was unnecessary. 

2. That it was the result of pre-intention on the part of the 
defendant ; that it was perpetrated from a premeditated design 
to take the life of the deceased. 

n. K the jury believe that the act of the defendant, 
though not murder, was still criminal, it would be either man- 
slaughter in the third or fourth degree. If the defendant used 
a dangerous weapon it would be manslaughter in the third 
degree ; if not, it would be manslaughter in the fourth degree. 

III. A dangerous weapon is one which cannot be used with- 
out taking, or directly endangering, human life, or where the 
chances are in favor of such a result. 

lY. A weapon not dangerous is one which, though under 
some circumstances it can take human life, takes it rather as 
the result of accident or misfortune than as the necessary con- 
sequence of its being made use of. 

V. A dangerous weapon is one constructed solely for the 
purpose of taking human life. 

VI. If the defendant was in the habit of carrying the 
knife described by Gossin, as a necessary incident of his busi- 
ness, and the jury believe that was the knife which occasioned 
the death of the deceased, it would not be a dangerous 
weapon. 

VII. The lawful defense of one's person means either the 
defense of the person itself, or the rights conferred by the 
usages of society and the law, and which are incident to 
the person. In such cases, the assailed party is not bound to 
retreat ; he is entitled to maintain his ground, and oppose re- 
sistance to invasion, even to the extent of taking human life. 
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Vlll. The law requires a retreat in cases of excusable homi- 
cide alone; and that, for the reason that the killing was the 
result of a mutual combat, in which the law attaches blame to 
both parties. 

N. P. Bltmty district aUomey^ made these points : 

1. The unlawful taking of human hfe, in the absence of 
any t<3stimony as to design, or otherwise, is to be presumed to 
be by premeditated design. The unlawful taking of life in- 
cludes the idea of the intent necessary for murder, unless the 
circumstances absolutely exclude the intent. 

2. If a weapon is susceptible of producing, and was likely 
to produce, death, by a certain use, and was used in that man- 
ner, then, for the purposes of the case, independently of its 
general character, the weapon is to be regarded as a danger- 
ous weapon. 

3. The necessity of taking life must be clearly proved, and 
the burden is upon the prisoner to produce such proof to the 
perfect satisfaction of the jury that such necessity existed. 

4. No man has a right to use more than so much force as 
is necessary in his own defense, and no trespass will justify or 
excuse homicide. As the right of passage had been intnided 
upon, and the trespass was already committed, the act of the 
prisoner was rather resentment of, than resistance to, the 
trespass. 

5. The proof is not that the prisoner was trespassed upon, 
but that he provoked a quarrel by assuming to prevent a tres- 
pass perpetrated upon Gossin, which trespass Gossin himself 
excused, and which interference of the prisoner Gossin utterly 
disavowed. 

6. " Great bodily harm," as used in the statute, does not 
mean a mere beating, but some maiming or permanent disfig- 
urement, or some harm great enough to endanger life or 
health. 

The Judge charged the jury that there being no dispute 



NEW YOEK CIKCUIT. 85 

The People v. William Don&ldBon. 

in the case that the homicide had been perpetrated by the 
priaoner, the question was, what was the quality of the act ? 
Was it murder, or manslaughter, or excusable or justifiable 
homicide? 

Was it excusable? That depended on whether it had been 
by accident or misfortune, upon any sudden combat, and with- 
out any dangerous weapon being used. 

Was it justifiable ? To make it so it must have been com- 
mitted in defense of himself when there was a reasonable 
ground to apprehend a design to do some great personal injury, 
and there was imminent danger of such design being accom- 
plished. 

Upon this point the inquiry was, not whether the prisoner 
apprehended an evil design, but whether the jury think, 
under the circumstances, there was reasonable ground for his 
fears. 

So, too, it must be a great personal injury that was to be 
apprehended, and not a mere assault and battery, for then a 
mere blow with the fist would justify the taking of life. 

And so, too, as to the " imminent danger," it was for the 
jury, and not the prisoner, to say there was such danger. 

To determine these questions, the jury must inquire, was 
the fatal blow necessary for self-protection? To produce that 
necessity the prisoner must have retreated as far as he could. 
However chivalrous he might have felt, he had no right to 
stand his ground at the risk of sacrificing a human life, and 
he must make it appear that he used all due precautions to 
prevent fatal consequences, and that there was no fault on his 
part. 

K, however, the jury could not excuse or justify the act, 
then it was murder or manslaughter. 

To make it murder, the jury must be satisfied beyond all 
reasonable doubt, that the blow was struck with an intention 
to kill. 

If they were not satisfied that there was such an intention, 
then the offense was manslaughter ; and it was manslaughter 
in the third d^ee if a dangerous weapon had been used ; that 
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IB, if the weapon used, though made for other purposes, could 
not be used in striking a blow at the human body without 
endangering life. 

The prisoner was convicted of manslaughter in the third 
degree. 

[Note. — A touching incident occurred when the prisoner was brought up 
for sentence. His mother was present, and sent to the court a request to be 
by his side when sentence was pronounced. It was granted, and she took 
her seat by his side. She was of middle age, plainly dressed, but a veiy 
interesting woman. She held his hand in hers while he was receiving his 
sentence. The sentence was never executed. The presiding judge inter- 
posed and obtained from the Governor a pardon, on the ground that all had 
been done that the supremacy of the law required, and that all beyond 
would be unnecessary suffering, and ruin to a young man who had shown 
throughout the deepest penitence, and gave the fairest promise for the 
future.] 



NEW YORK OYER AND TERMINER. 

Mat, 1849. 
Before Edmonds Justice, and two aldermen. 



The People v. Alexander Jones. 

How £Eir the confessions of the accused are to be regarded as evidence of 
the facts stated in them, or are to be binding and conclusive on hinu 

Where it is clearly made out that the firing was willful, the intention or 
motive of the accused is of no moment, and his state of intoxication ii 
not only no extenuation of the offense, but is not even to be considered in 
inquiring into his capacity at the time to have a motive or intention. 

Indiottment for arson in the first degree. 
The prisoner was a negro, of about thirty years of age, who 
earned his living by doing any work that was offered. He 
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was regarded, by all who knew him, as a harmless, trustworthy 
man. . He lived in the sixth ward, in ^ew York, in what was 
known as " The Five Points." 

There were two dwelling-houses in that ward, three stories 
high, each, and built of wood, adjoining each other. One 
was occupied by six families. The front door on the street had 
no lock, and was never fastened, so that there was at all times 
free access to all its floors, and to its garret, which was a va- 
cant space just under the roof. 

One night, about two o'clock, the occupants of one of the 
rooms in the third story heard the footsteps of a person ascend- 
ing the stairs to that floor. From that floor to the garret was 
a ladder eight or ten feet long. No sound of ascending the 
ladder was heard, but footsteps were heard on the floor of 
the garret. Those occupants lighted a candle and stood at 
their hall door to watch. They saw a colored man descend 
the ladder, who, as soon as he saw them, ran down stairs, but 
was pursued by them and seized on the first floor, near the 
door of exit, where a scuffle ensued, in the course of which 
the prisoner slipped out of his coat, by which he was held, 
and made his escape into the street, where he was arrested by 
the police. 

At that moment the alarm of fire was given from the upper 
part of the house, and it was found that the building was on 
fire in two places in the garret. 

Some repairs had been recently made to the roof, and a 
large amount of combustible matter, such as shingles, shav- 
ings, etc., had been left there. They had evidently been 
gathered together, and set fire to in two places ; one near the 
head of the ladder, and the other ten or twelve feet distant, 
and just under the eaves of the roof, which was on fii'e when 
the alarm was given. 

The prisoner was. in his stocking-feet when he was arrested. 
The next morning his shoes were found in the hall, near the 
outer door, arid, near where he had slipped out of his coat, 
matches were found on the floor, which, on being analyzed, 
were found to be a compound of sulphur, charcoal and salt 
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petre, which, when dry, would bum quick, and with intense 
heat. 

He gave different accounts of the matter. At one time he 
said that he was going by the house, when two men mshed 
out and seized him, and " raised a muss." At another time he 
said he had been hired by two men, whose names he could 
not give, to set fire to the house, and, at another time, that he 
was so drunk that he did not know what he was about. 

No attempt was made on the trial, by either party, to 
prove any motive that he could have had for burning the 
building. 

In his coat was found a dirk-knife. 

The Judge charged the jury that arson in the first d^ree, 
consisted in willfully setting fire to, or burning, in the night- 
time, an inhabited dwelling-house, and the pumshment was 
death. 

There was no doubt in the case that the building had been 
purposely and willfully fired, and the main question was 
whether the prisoner was the guilty party. 

Upon that point the jury had the evidence of the men who 
followed him, and never lost sight of him, fi-om the moment 
that he waa seen descending fi*om the garret until he was de- 
livered to the police ; the facts of his coat, shoes and dirk- 
knife, being found in the house ; that he was in his stocking- 
feet when caught ; that he was in the garret just long enough 
to kindle the fire that was discovered ; and his own admissions. 

As to the weight to be given to the admissions, it was nec- 
essary that the jury should be cautioned. They were not to 
be regarded as of the same character with confessions of judg- 
ment in civil actions, but, like any other testimony, only as 
evidence of the truth of the facts stated. In the annals of 
criminal justice, men had been known to confess themselves 
guilty of crimes which had never, in fact, been aommitted. 
A remarkable case had occurred in this country, where a man 
and his son had confessed themselves guilty of the murder of 
a person who was not, in fact, dead, but who had mysterioufily 
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disappeared, and returned to his home in time to save the 
lives of the accused. In the days when torture was used, 
such confessions were not unfrequent, and even in these days 
it has happened that hope, or despair, or fright, or a spirit of 
self-sacrifice, have caused untrue confessions to be made. 
Hence the law has thrown the safeguard of its rules around 
this species of testimony, and requires that they be received 
with great caution ; not to be disregarded when corroborated 
by other testimony, and not to be implicitly relied upon ujiless 
they are. 

Another consideration in behalf of the prisoner was to be 
regarded. It was urged, and was attempted to be proved, 
that, at the time, he was too drunk to know what he was 
about. Now, though the rule is well estabHshed that intoxi- 
cation voluntarily imposed, is no excuse for, or even extenua- 
tion of, crime, yet it is proper to consider it in cases where 
the intention is the main element of the offense, as in homi- 
cide, whether there is an intention to kill, and in passing 
counterfeit money, whether it was known to be counterfeit. 
In such cases, it may with great propriety be asked whether 
the mind was in a condition to have the requisite intention or 
knowledge? 

But there was no such element in this case, for when it was 
clearly made out, as it was here, that the firing the house was 
willfully done, it was of no consequence what was the motive 
for, or intention of, the act, nor was it even necessary to prove 
that the prisoner knew that the building was inhabited. The 
£act that it was so was all that the law required to be made 
out. 

The motive of the prisoner, then, for perpetrating the of- 
fense, or his condition of intoxication, were alike excluded 
fi'om consideration by the language of the statute defining the 
crime. How far it might be just or wise to establish so severe 
a rule, was not for the court or jury to determine ; it was 
enough for them that the law, which it was their duty to ad- 
minister, was thus written. 

The element which entered into the calculation of the law, 
12— vol. 2 
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when it made the arson of an inhabited dwelKng a capital 
offense, was the danger to human life, and our law — however 
it may be elsewhere — has nowhere visited upon the destruc- 
tion of property the same severe penalty it has upon the 
destruction of life. 

Now, suppose in this case it had been clearly made out that 
the prisoner had been influenced merely by an unr^ulated 
desire to witness the bustle and excitement which would grow 
out of a fire among those wooden buildings, in the dead of 
the night, and had intended, by watching and giving an 
alarm in time, to take every precaution against the loss of 
life, would any one say that the offense was as heinous, and 
deserved as severe a penalty, as if the act had been done with 
the deliberate purpose of taking life? Yet the law makes no 
distinction between the cases, and the juiy must beware that 
they did not suffer any such consideration to warp them from 
their plain duty of administering the law as it was. 

The prisoner was convicted and executed. 
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SUPREME COURT— SPECIAL TERM. 

July 7, 1849. 

Before Edmonds, Justice. 



Floyd v. DEABBOEisr. 

In proceedings nnder the Code, the role that prevailed in snits at law ib to 
govern, viz : That the pleader shall aver only the fact on which his cause 
of action, or his defense, rests, and not the circumstances which tend to 
prove that fact. The party pleading has not a right, by averring proba- 
tory drcomstances, to demand firom his adversary an admission or denial 
of their truth. 

To a complaint filed to recover possession of personal prop- 
erty, the defendant put in an answer setting up the recovery 
of a judgment, and the issuing of an execution, against one 
Edward Floyd, with an averment that the goods declared on 
were the property of Edward Floyd, and as such had been lev- 
ied on to satisfy the execution. The answer also contained an 
averment that at the time of the levy, and for a long time pre- 
vious, the goods had been in the possession of Edward Floyd, 
and used and enjoyed by him as his own. 

Games^ for plaintiff, moved to strike out the latter averment 
as impertinent. He insisted that as the answer had already 
Bet up the defense, that the goods were the property of the 
defendant in the execution, the averment objected to was 
only of a -fact which would be evidence to support that 
defense. 

McAda/m^ coniira^ claimed that as a sale of goods and chat- 
tels, unaccompanied by change of possession, was void, the 
defendant had a right to aver that fact, so as, under the Code, ' 
to obtain the plaintiff's admission of the fact, or to put it 
directly in issue. 

Edmonds^ J. : But your difficulty is that you are seeking 
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to apply a rule of equity pleadings to a strictly law action. 
At law the rule of pleading always has been, that it shonld 
state in a logical and legal form, the facts which constitute the 
cause of action or the defense, and not the evidence of those 
facts. The fact of Edward Floyd's ownership is the partica- 
lar one which is the gist of tlie defense in this suit, and while 
a statement of that fact may be indispensable for the defendant, 
it is by no means necessary for him to state the circumstanoes 
which merely tend to prove the truth of it. The fact of E. 
Floyd's continued possession is no more than evidence of his 
ownership, presumptive or conclusive, according to circum- 
stances, but still only evidence. 

It was therefore unnecessary for the defendant in his answer 
to aver it, and the averment must be stricken out unless the 
defendant has a right, as he claims, to the plaintiff's explicit 
admission or denial of it on the record. 

In suits in equity where one party had a right to call upon ^ 
the other, not only to set up his defense to the a^Jtion, but alsc ^ 
to testify in regard to it, the strict rule of pleading which I 
have stated did not apply, and the plaintijff was allowed tc 
aver, not only the fact on which his cause of action rested, 
but also the circumstances merely tending to prove it, so as to C! 
obtain evidence in regard to it, in the form of an admission in 
the pleadings. But all that is now done away with, by that w 
provision of the Code which abolishes bills of discovery, and ^ 
substitutes in their place an oral examination of the party. 
And the rule of pleading is now universal which formerly 
prevailed in all cases on the law side of the Court, and in 
those cases on the equity -side, where a discovery was not 
sought, namely, that the pleading must contain only an aver- 
ment of the fact, which is the gist of the cause of action or 
defense, and not averments of circumstances which merei7 
tend to prove that fact. 

Motion granted, co^ts to abid;^ the event. 
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In the matter of Joseph Belt. 

SUPREME COURT— AT CHAMBER& 

DBCiacBER, 1848. 
Before Edmonds, Justice. 



the matter of Joseph Belt, an allied fugitive from ser- 
vice, in the State of Maryland. 

a pToceedin^ on habeas corpus under the Revised Statutes, the averment 
of a person claimed as a fugitive from service, that he is a freeman, is a 
sufficient answer to the allegation by the claimant that such person is his 
Bl&ve, and a demurrer to such answer on the ground that it is argumen- 
tative and evasive, will be overruled. 
In 8Til>niitting proof of the claim to the alleged fugitive, the contemporane- 
ous acts of the fugitive and the claimant, during the period when the 
relation of master and slave is said to have existed between them, maybe 
shown by the claimant. 
The general rule of evidence in regard to the proof of the laws of the vari- 
ous States of the Union, stated in Greenleaf s Evidence, section 489, has 
not been adopted by the courts of the State of New York, and is not the 
rule therein, excepting so far as it is enacted by the act passed April 12, 
1S48, entitled " An act relative to the proof of the statute and common law 
of other States." 

d The provision of the new Code, that no person shall be excluded as a wit- 
ness by reason of his interest in the event of the action, does not extend 
( to cases of habeas corpus, and the claimant to an alleged fugitive from 

service cannot testify in behalf of his claim. 
A gfeneral understanding that the laws of any State tolerate slavery, do not 
exempt a judge from requiring lawful evidence thereof, and, failing to 
give such evidence, the claimant of an alleged fugitive fails to establish 
the main point in his case, issue having been joined thereon that the 
person was bound to him in service. 
It being sufficiently proved that the alleged fugitive was bound in service 
to the claimant, yet, if the claimant, instead of removing him from the 
State without delay, has detained him in his own custody, in this State, 
that is a sufficient reason why the person is entitled to his discharge. 
There is only one case in which a fugitive slave can be kept by his master 
in his personal charge in this State, and that is under the law of congress 
to take him without delay before the proper authority, in order to obtain 
the certificate necessary for his removal from the State. \\'Tien it appears 
that the claimant holds his slave in this State, not for the purposes con- 
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templated in the act of cangree8, bnt that he holds him as his slave be- 
cause he owes him servitude, it is the duty of the judge to order him to 
be discharged from custody. 

On the 2l8t day of December, 1848, on an affidavit made 
by Thomas Peck, of the city of New York, setting forth that 
on the 20th December (the day preceding), Joseph Belt, 
while walking with the deponent in Duane street, in the said 
city, was kidnapped by some persons, to the deponent un- 
known, and was carried off; and that the deponent had just 
learned that the said Belt was caiTied to Gravesend, on Long 
Island, by his kidnappers, and was there detained by their 
waiting for a change of wind, to be carried to the south as a 
fugitive slave ; and that deponent believed that he would be 
carried out of the State before he could be relieved by a writ 
of habeas coi-pus ; a writ was issued by Judge Edmonds, in 
pursuance of the provisions of the Revised Statutes, addressed 
to the sheriff of Kings county, or to any policeman of the 
city of New York, reciting the facts set forth in the aflSdavit, 
and commanding the party addressed to take the said Joseph 
Belt, and him forthwith bring before the judge issuing the 
same at the city hall of the city of New York, to be dealt 
with according to law. 

The slieriff of Kings county, deputed Eussell F. Hulse, a 
police officer, of New York, to execute the process ; and Hulse, 
assisted by a police officer of Brooklyn, proceeded to Gravesend, 
and on the next day returned that he had executed the \iTit, 
and had the person named therein in custody. 

On the hearing before Judge Edmonds, on the same day, Mr. 
John Lee, of Maryland, with his counsel, James R. Whiting, 
appeared, and claimed the custody of Belt as his fugitive slave, 
and prayed time to put in a return to the writ in the form 
prescribed by law, which was duly granted, and the hearing 
postponed until the next morning, when the following answer 
was put in : 

" I, John Lee, of the county of Frederick, in the State of 
Maryland, do return to the annexed writ, that a colored 
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boy, named Joseph Belt, the person now present, at the time 
of the service of said writ, was under my restraint, and that 
I claim to hold him under my restraint as a person held to 
lal>or and service due to me as a citizen of the State of Mary- 
land. That said Belt is a fugitive from said State,.and from my 
service in the said State of Maryland, under and by virtue of 
the laws of which State he is held to labor and service as a 
slave to me. 

" And I do further return, that said Joseph Belt ran away 
from me in the month of November, one thousand eight hun- 
dred and forty-seven. That at that time he was in Baltimore, 
in the said State of Maryland, in my service, and he privately, 
against my knowledge and consent, with a view to effect his 
escape from my service, to which he was lawfully held, and 
(as I beUeve) proceeded to Lynn, in the State of Massachu- 
setts, and from thence to the city of New York. 

" That on Wednesday last, the 20th of December, instant, 

I caused the said Belt to be arrested and brought to me, from 

which time, and until the service of the annexed writ, he was 

in my custody and control, as his master and owner, and I 

claim it to be the duty of your Honor to restore the said Belt 

to my custody, from whence he has been taken by the annexed 

writ, together with a certificate sufiicient to warrant me in 

removing said slave and fugitive from labor tp the State of 

Maryland, aforesaid, from which he fled, without any ftirther 

molestation or interruption. 

"JOHN LEE. 

"Sworn this 23d day of) 

December. 1848. j J. W. Edmonbs." 

9 

Accompanying the answer were the affidavits of three per- 
sons, stating that in conversation they had with Belt, he had 
admitted that he was the slave of Lee ; that his master had 
brought him to Baltimore to sell, and that he had run away 
from him at Baltimore, and had gone from there to Lynn, 
near Boston, in the State of Massachusetts, whence he had 
come to the dty of New York. 
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John Jay^ appeared as counsel for Belt and asked time to 
put in a reply on his behalf, and the hearing was adjourned 
to the 26th December, when the following reply was made : 

" I, Joseph Belt, not admitting that at any time I have been 
legally held to service or labor to John Lee, but insisting that 
I am a free citizen of the United States, and not l^ally held 
to service or labor, do allege that while passing through 
Duane street, in the city of New York, in the State of ifew 
York, on the 20th day of December, 1848, in company with 
Thomas Peck, ab6ut half past eight o'clock in the morning, 
I was seized by two persons whom I believe to be Charles 
Bird and Sydney Clayton, and forcibly and violently thruBt 
into a hack carriage, the door of which was immediately closed 
by the driver. That the question being asked why I was so 
seized, it was stated by the persons arresting me, that I was 
charged with stealing at the fire. That both myself and Peck 
denied having stolen anything, and insisted that we had not 
been out on the night before, at which time the fire was said 
to have taken place. Not regarding this denial, handcuffi 
were placed by these men upon me, but as handcuffi were 
about being placed on one of the arms of Peck, he was ordered 
to get out of the hack, and was told he was not the man. 
Peck refused to get out of the hack, desiring to go with me, 
but at my request he left the hack to inform Mrs. Jackson, at 
whose house I boarded, of my arrest. The persons in the 
hack told Peck they would take me to the tombs, where he 
might find me. After Peck left I was carried to a hotel in 
Broadway, and then to the residence of Charles Bird, in 
Eldridge street, in the city of New York. 

" The two men in the carriage, who had handcufied me, 
stated they were going to take me to Long Island, and keep 
me there until they caught some other person ; that then they 
would bring me back to New York, and have me tried, but did 
not say for what they intended to try me ; that at the hotel in 
Broadway a man named John Lee came into the hack, and said 
to me, ^ I will pay you for all this.' One of the men got out 
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at the hotel when Lee entered the hack ; on arriving at EI- 
dridge street I was compelled to get out of the hack, go up 
stairs into a room, when Lee and Bird questioned me about 
the whereabouts of some person I knew nothing of; after 
remaining about fifteen minutes I was placed in the hack 
again, with Bird and Clayton, and driven across a ferry in 
the East river, and carried about ten miles to a village on the 
ocean beach ; there I was placed in a room imtil Thursday 
evening, the 22d instant, when I was removed to another 
house, about a mile and a half distant from that I had been 
first placed in ; I remained there, by force and restraint, until 
Friday morning about one o'clock, when I was brought back 
to this city by oflScer Hulse, under the warrant issued by his 
Honor, John W. Edmonds ; I was deprived of my liberty 
without any process of law ; the seizure of me in the public ' 
street was done in a riotous manner, in breach of the peace, 
with illegal violence ; from the time of kidnapping, by the 
said Bird, and his associate, Clayton, on Wednesday morning, 
the 20th instant, until Friday morning, the 22d instant, I was 
kept handcuffed and restrained of my liberty; when notice 
was given that oflScer Hulse had arrived with a warrant, Clay- 
ton hastily took off the handcuffs, and asked me to get out 
of the window, intending, as I believed, to recapture me ; I 
declined to go out of the window ; went through the door 
into the adjoining room, and met oflScer Hulse. 

" I believe that Lee, Bird, and Clayton, have entered into a 
conspiracy to kidnap me and carry me away out of the State 
of New York ; that Lee has promised to indemnify Bird and 
Clayton against any harm they might suffer from violation of 
the laws of the State of New York ; that the intention of all 
these parties was to keep me in irons in this State, secretly 
and without the knowledge of the public authorities, until 
they had succeeded in kidnapping some other person ; at no 
period since my arrest has any process of law for my arrest 
or detention been exhibited to me or alleged to have been 
issued ; at the time of my arrest I was not half a mile from 
the fisrry to Jersey City, and the train for Philadelphia, which 

13— vol. 2. 
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is the most direct route for Baltimore, in Maryland, did not 
leave nntil nine o'clock, a. m. ; that I have been informed and 
believe there were eight regular departures or modes of travel 
from this city to Philadelphia, and southward, between eight 
o'clock on the morning of 20th December, and one o'clock, a. 
M., of 22d December, and there were other irregular depart- 
ures ; the village, where I was detained, was, I believe, Graves- 
end, on Long Island, and is in a direction contrary to that of 
any route leading to Philadelphia, and southward, and there 
are no regular means of conmiunication from Gravesend to 
Philadelphia. his 

"JOSEPH M BELT. 

" Sworn this 26th day of December, ) mark. 

1848, before me, J 

" Heney VAifDEEvooBT, Clcrk of Sessions, etc" 

To this reply, Lee put in a general demurrer. 

For the demurrer — J, R, Whitmgy who, upon the whole 
facts stated, contended : — 

1. That upon the pleadings in the cause, it was clearly to 
be inferred, that the boy Joseph was a slave belonging to Mr. 
Lee ; that the averment that he was a free man, was no answer 
to the allegation of Lee that he was a slave ; that the reply 
was argimientative and evasive ; and he claimed of the conrt 
to decide that he was now a fugitive slave. 

2. That, if a slave, the master had a right, under the Con- 
stitution of the United States, to arrest him in this State, 
either himself, or by the persons whom he employed, without 
warrant, and take him home with him. 

3. That in the manner of the arrest, or in the detention of 
the slave, though done as stated in the reply, there was noth- 
ing to impair his right to the slave; and he demanded of the 
court, that the boy should be delivered to him as his slave. 

In enforcing his claims, Mr. Whiting complained of those 
who interposed in aid of the boy, as attempting to rob Mr. 
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Lee of his property, and agitating a subject which puts the 
union of the States in jeopardy. He cautioned all concerned 
against being led away by sympathy. 

Against the demurrer — John Jay^ Asa ChildSy and John 
McKeon^ District Attorney of the city and county of New 
York (who appeared in the cause under the provisions of the 
statute of the State of New York, passed May 6th, 1840, 
requiring the district attorney of each county, upon due 
notice, to render his advice and professional services in all pro- 
ceedings for the recovery of alleged fugitives from service or 
labor), presented and argued the following points : 

I. This is not a proceeding under the act of congress for 
the delivery of fugitives. The alleged master has not come 
here voluntarily for a certificate, but he has been dragged 
here by force of law, on a complaint entered on behalf of 
Belt. That act, therefore, has nothing to do with these pro- 
ceedings, and no certificate can be properly demanded under 
it. The judge will be governed by the provisions of the 
Revised Statutes (vol. 2, 469, §§ 40 and 41), and discharge the 
party unless legal cause be shown. Belt stands here as a free 
citizen of a free State, and the court will so regard him until 
the contrary be proved in accordance with the usual rules of 
evidence. Even admitting that he has been held as a slave 
by Lee, and has escaped from him, it does not follow that he 
was legally held. He may have been kidnapped from a free 
State, and reduced to slavery unjustly. {See Law of New 
York of 1844, appointing agents to recover citizens who had 
been kidnapped.) His insisting, therefore, that he is not 
legally held to service, but is a free citizen, is a sufficient 
denial under 2 Revised Statutes, p. 471, § 50. This is a 
matter aflElecting liberty, and every intendment is to be made 
in favor of freedom. The proceeding is a summary one, and 
the strict rules of pleading are not required to be followed, 
provided the sworn answers are sufficient in substance. The 
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reply is, therefore, good, and the demurrer should be over- 
ruled. 

n. Even if the reply of Belt be construed as admitting 
that he was the slave of Lee, which it does not, and if the 
court were sufficiently satisfied of that fact, which they can- 
not be by any admission expressed or implied, stiU the other 
facts shown by the reply sufficiently show that the imprison- 
ment in which he was found on the service of the writ was 
illegal: — 

First. Recapture of slaves can only be made either under 
the act of congress of 1792, or under the Constitution of the 
United States. 

Belt was not captured under the act, for he was not taken 
before a magistrate, nor any certificate obtained for his remov- 
al. His capture, to have been legal, must, therefore, have 
been under the power conferred by the Constitution. But if 
the Constitution does give such right, it gives it only where it 
can be done without a breach of the peace, or illegal violence. 
{In re Kirh^ 4 New York Legal Observer, p. 469, quoting 
Prigg v. Commonwealth of Penn^l/va/nia^ 16 Peters, 539.) 
The owner's privilege being in derogation of State rights — 
the rights of every free citizen are to be preserved — the power 
to seize the slave is coupled with the condition that there be 
no illegal violence ; and if the condition is broken in the exe- 
cution of the power, the power is gone, and the arrest is void. 
Here there was illegal violence toward a free citizen. Peck, in 
the arrest of Belt; and an infringement of the public peace; 
and the arrest of Belt was, therefore, illegal, ah initio^ and 
any subsequent detention under it void. 

Second. The answer shows the detention to have been ille- 
gal, even if the arrest were good. The power of recapturing 
slaves is in derogation of State sovereignty, and common law 
right, and must be strictly followed. It is given simply for 
the purpose of removing the slave to the State whence he 
fled. {See act of congress, 1792.) The owner is entitled to 
reasonable time to recover his slave, but may not detain him 
here for his convenience. Here no intention immediately to 
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remove the boy appears, but the contrary. Belt was taken 
from the city of New York, the usual port of departure, where 
opportunities for removal abound, to a remote village, and 
moved from hou^e to house, for the purposes of confinement 
and concealment, until an indefinite period, when some other 
allied slave should have been captured. Such detention can- 
not be justified under the facts shown, nor could it have been 
justified if a certificate had been previously obtained by Lee, 
under the act of congress, for such certificate warrants not 
the detention of the slave in the State, but only the removal 
of the slave out of the State. {See Eevised Statutes, 662 — 
repealed — that slaves become free if continued here beyond 
time specified ; and act of May 6, 1840, Gen. Stat. p. 330, § 7, 
that the removal must be by direct route.) 

And under the principle settled in the case of slaves (18 
Pickering), the voluntary detention of Belt in a free State, by 
his master, entitles him to his freedom. 

Third. If the demurrer is overruled, and the reply held 
sufiScient, Belt is entitled to be immediately discharged. The 
reply shows his right to freedom, apart from any facts that 
might be produced touching his former condition, and as it is 
in the discretion of the court to decide finally on the present 
hearing, they will not detain an innocent man, who is to be 
held 6*60 until proved to be a slave, in order to allow the re- 
spondent to procure or manufacture proofe of his having been 
once a slave. He should have brought legal proofe when he 
first came to arrest him. 

The counsel for Belt, in reply to the chaige of interference 
with the constitutional rights of the claimant, maintained 
that the claimant, admitting' Belt to have been his slave, had, 
in his arrest and detention in the manner proven, overstepped 
the farthest limits of his authority, and committed an outrage 
upon the dignity of the State of New York, and the peace 
and quiet of its citizens. 

Whibmg^ in reply, quoted Sergeant on the Oonstitution, du 
31, p. 387; Olenv. Hoagea (9 Johnson K. 69); Wright v. 
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Deam, (5 Ser. & Rawle, 62) ; Cow/niomjoealih^ etc., v. Griffin 
(3 M'Lean, 480). 
Guria advisare vtdt. 

1848. December 26. And now, at this day, the court over- 
ruled the demurrer, adjudging the reply sufficient, and allowed 
Lee to submit proof in support of his claim. 

Thomas Lee, sworn as a witness for the claimant : I reside 
in Frederick county, Maryland, and have resided there all my 
life ; I am twenty-nine years old, and am nephew of the claim- 
ant; I know Belt perfectly; he is the man now here; I have 
known him, as long as I can recollect, upon the estate of the 
claimant in Frederick county, Maryland, where he resides ; he 
was always on that estate when I knew him ; he was bom 
the slave of John Lee, and was always in his service ; I knew 
his mother, who was also in his service; she was a slave also; 
I knew his grandmother ; she was on the same estate, and is 
still living ; Belt is about twenty-two years old ; I saw him 
last, until yesterday, in the railroad cars going to Baltimore: 
Lee was with him ; I am pretty well acquainted with the laws 
of Maryland, 

Question by counsel for claimant. Do those laws authorize 
slavery ? 

To this question the counsel for Belt objected, and, after an 
argument thereon, the court overruled the objection, and al- 
lowed the question to be put. 

Answer. Yes, sir, they do. 

Question by counsel for claimant. Do you hold slaves bh- 
der those laws ? 

Objected to, and the objection sustained by the court 

Cross-examined by McKeon^ of counsel for Belt. Mr. Loe 
sold Belt's mother as a slave ; my estate joins that of Mr. 
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Lee; I know the boy was not bom in New York, or Pennsyl- 
vania, bnt I was not present at his birth. 

Direct examination resnmed. Belt went to Baltimore as a 
house servant. 

Question. Did you ever hear of Belt's claiming to be free 
from the service of the claimant ? 

To this question the counsel for Belt objected, insisting that 
no previous acts or expressions of Belt could be received as 
evidence to prove that he was a slave ; and, after hearing an 
argument on the point, 

The Cawrt overruled the objection, and declared that the 
contemporaneous acts of the parties might be shown. 

Direct examination continued. I never heard of Belt's 
claiming to be a free man ; I have heard Belt call Mr. Lee 
master; Belt was always considered, by the other slaves on 
the estate, as a slave; people resident there are acquainted 
with each other's slaves in the neighborhood; Belt was always 
reputed, in the neighborhood, to be a slave; I have not the 
slightest doubt as to Belt's identity. 

Cross^amination resumed. Belt is a mulatto. 

The counsel for the claimant here offered the laws of Mary- 
land from their statute book, and, objection being made by 
the counsel for Belt, qjioted 1 Greenleaf on Evidence, section 
^89, and the decisions there quoted being held by the court to 
be inapplicable to the State of New York, a different rule 
having been adopted by the courts of that State, the counsel 
referred to a recent statute of the State of New York, passed 
April 12, 1848, entitled " An act relative to the proof of the 
statute and common law of other States and Territories." 
"§ 1. Printed volume copies of the statute laws of any other 
of the United Stat^, or of the Territories thereof, if purport- 
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ing to be published under the authority of the respective 
governments, or if commonly admitted and read as evidence 
in their courts, shall be admitted in all courts of law, and on 
all other occasions, in this State, as prima facie evidence of 
such laws." 

The volume offered in evidence was objected to by the coun- 
sel for Belt, on the ground that it did not appear that it was 
published " by the authority of the government of Maryland," 
and there was no evidence that it was a volume commonly 
admitted and read in their courts. The counsel for the claim- 
ant proposed to prove, by a resident of Maryland, that the 
volume offered was the regularly authorized edition of the 
laws of the State, and, as such, was recognized and read 
in their courts, and for this purpose called as a witness, John 
Lee, the claimant in person, whom he was about to examine, 
when — 

Jay, on behalf of Belt, objected on the ground that Mr. 
Lee, being directly interested in the result, was utterly incom- 
petent to testify in the matter. 

Whining : By the new Code no person is excluded by rea- 
son of his interest in the event of the action. Mr. Lee is 
perfectly competent. 

Jay : If the Code authorizes the claimant, in a matter in- 
volving personal liberty, to testify in his own behalf, it is 
clearly unconstitutional. Our common law rights in this mat- 
ter are part of the Constitution, and are not to be overthrown 
by an act of the legislature. 

The G(mrt: Whatever may be thought of the Code gene- 
rally, it is not, in this respect, unconstitutional, for it exprcdsly 
excepts the new rule of evidence from all cases of this kind, 
and the testimony of Mr. Lee is inadmissible. 
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WhUmg: I wiU then caU Mr. Child. 

Asa Child, sworn. I have practiced law in Baltimore; in 
Maryland they have books of law similar to this, which pm*- 
port to be published by authority, which are read in their 
courts as evidence; I did not know Jeremiah Hughes; I am 
not aware that this is a copy of the books thus read ; I have 
seen similar volumes, that are read in the courts of Maryland, 
that look like this. 

Sy the Court. I cannot say that this volume is a copy of 
those commonly admitted and read in evidence in their courtB. 

The testimony on the part of the claimant here dosed, and 

CkUd moved, on the facts as they stood, to dismiss the 
prisoner. 

Jay, in support of the motion, was stopped by the court. 

Whitmg, on behalf of the claimant, argued at length the 
following points: 

1. That the judge had no jurisdiction to take the boy out 
of his master's custody. {Prigg v. Com/rrioTvweaitJi of Pevmr 
sylvania, 16 Peters; case of Jack^ 12 and 14 Wendell's R.; 
In re Ewkj 4 N. Y. L^al Observer.) 

2. That in a slave State all colored men are presumed to be 
slaves ; and that the same presumption must be allowed here. 
{Jones V. Vam, Zamdt, 2 M'Lean, 596 ; 1 Washington's C. 0. 
R. 308 ; 2 Wend. 1.) 

Echnonda, J., said he would not trouble the counsel for the 
prisoner to argue the case. There were two points on which 
his mind was very dear, and which were decisive of the ques- 
tion before him. 

In the first place, it was necessary for the claimant to estab- 
14— vol 2. 
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lish the fact that the prisoner was bound to service. The 
evidence was satisfactory that he had been lidd to service in 
Maryland, but there was no evidence that nnder the laws of 
that State he was lotmd to service. 

The plaintiff had failed to prove the laws of Maryland in 
such a manner as, under the rules of evidence, to permit them 
to be referred to, and he could not therefore know or hold 
that by those laws slavery was tolerated in that State. It was 
true it was generally understood that it was, but upon any 
such general understanding no judge could act. There must 
be lawful evidence thereof, and that the claimant had failed to 
give. He had, therefore, failed to establish the main point in 
his case, and on which the issue had been joined, namely, 
that Belt was bound to him in service. 

But even if that had been suflSciently proved, there was 
another reason why the prisoner was entitled to his discharge, 
and that arose from the manner in which he was detained by 
his master. 

There was only one case in which a fugitive slave could be 
held by his master, in his personal custody, in this State. 
That was, under the law of congress, to take him without 
delay before the proper authorities, in order to obtain the cer- 
tificate necessary to justify his removal out of the State. This 
had not been done in this case. Instead of taking Belt before 
the United States District Judge, the claimant had removed 
him to a distance. Instead of taking him there without delay, 
he had detained him in his own custody for two days. Instead 
of seeking a judicial determination on his claim to the boy's 
services, he had withdrawn him to a distance and concealed 
him. And now, on his return, he claims, not that he holds 
him under the act of congress, for the puiTposes contemplated 
in that statute, but that he holds him as his slave, because he 
owes him servitude. If he can do this for two days, he can 
for two years, or twenty. To justify this would warrant 
every slaveholder in the nation to hold his slaves in this State 
as long as he pleases, notwithstanding that slavery was un- 
known to our laws. 
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As the claimant, then, avowed that he held the boj not in 
confonnity to the act of congress, but in contravention of it, 
it was the duty of the judge to order him to be discharged 
from that custody. 

In doing bo, however, the judge said he must not be under- 
stood as attempting to decide the question whether the boy 
was actually a slave, or whether his master had, or had not, 
the right to enforce his return to his service, under the laws 
of congress. These were questions not before him, and on 
them he expressed no opinion. He merely intended to decide 
that the boy was entitled to be discharged from his present 
restraint, because that restraint was not in conformity to the 
laws of congress, or the laws of this State. 

Whiting now moved the court to order Belt into the cus- 
tody of proper officers, to be conveyed before a judge of the 
United States Court, that his master might claim the certifi- 
cate authorized by the act of congress. 

JESmoTidSj J. : The boy is discharged, and I must decline 
your application. My official duty does not require it, and if 
it is asked on any other grounds, it would not be a proceeding 
to my tasta 
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CITY OF BROOBXYN. 
Before Mr. Justice Gajibbson. 



The People, on the Complaint of Sidnet Clayton, v. Sam- 
uel WOLVBN AND EuSSELL F. HuLBE. 

In tills State all are presumptivelj free men, of whateyer color. 

The arrest, detention, and concealment, without legal process, of a colored 
person, on pretense that he is a fagitiye slaye, estahlish a strong prima 
faeie case, against the partj committing such yiolence, of feloniouB intent 
nnder the statute against kidnapping, and justify the conclusion -that an 
illegal disposition is designed to be made of him. It is made the duty of 
eyen priyate persons to arrest any one in the act of committing a felonj, 
and a charge of assault and battery, and &lse imprisonment, brought 
against officers for arresting a party under such drcumstances, without 
Warrant, will be dismissed. 

This was a criminal complaint against the officers by whon: 
the habeas corpus in the preceding case of Belt, had been 
served. The facts sufficiently appear in the opinion of the 
justice.- 

For the defendants appeared on the hearing, John Jay, Jf. 
JS. Fidd^ amd Asa Child. 

By the Cotirt: In this case it appears from the testimony 
that the complainant, and another, had, without legal process, 
violently seized a colored person named Belt, in open day, 
and in a public street in New York, and forcing him into a 
carriage, ironed him, and, under the pretense of taking him to 
the tombs, to answer, as they alleged,' a charge of stealing a 
coat, had suddenly conveyed him to a retired place at Graves- 
end, in this county, by the sea-eide. Here he was detained 
under duress for a period of very nearly thirty-six hours ; and 
until Clayton had ascertained that suspicion had been created 
as to his object, and a messenger had been despatched to 
Brooklyn, to disclose the affair, and cause an investigation^ 
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\irlieii Belt wa£ removed to another place about a mile distant, 
ajid Btill forcibly detained. At this latter place the defend- 
ants (who are oflBcers), empowered by warrant from Judge 
Hdicokdb to produce Belt before him, at a stated time, found 
Clayton and Belt, the latter just emerging from the room in 
-which the former was, and under just such circumstances as 
to show that he had only then been released by Clayton, who 
had discovered their approach. That finding Clayton had 
acted without legal authority in the seizure and detention of 
said Belt, the officers not only took the latter under their war- 
rant for that purpose, but also required Clayton to accompany 
them to Brooklyn and New York, and detained him in cus- 
tody some hours, and until he was released by Judge Ed- 
MONne, on motion of counsel. Upon this act of the defend- 
ants is based the charge of assault and battery and false im- 
prisonment, made by Clayton, and it only remains to deter- 
mine how far the defendants are right or wrong, and whether, 
under the circumstances, any offense has been committed by 
them. By statute, every person who shall, without lawful 
authority, forcibly seize and confine any other, or shall inveigle 
or kidnap any other, with intent either to cause such other 
person to be secretly confined or imprisoned in this State, 
against his will, or to cause him to be sent out of this State 
against his will, or to cause him to be sold as a slave, or in 
any way held to service against his will, is guilty of felony. 
With us here all are presumptively free men, of whatever 
color. The acts of Clayton, throughout, to my mind, clearly 
show a forcible seizure without legal authority, and establish 
a felonious intent as to the final disposal of Belt, and thus 
make a strong prvma fade case against him under the stat- 
ute. If Belt, as alleged by Clayton, had been arrested at the 
direction of Lee, who claimed him as his slave, and had been 
taken before the proper judicial officer to adjudicate such 
claim, his arrest without process might have been justifiable; 
but the fact that ,upon his seizure he was taken from the city, 
and detained for such a long period, in as secret a manner as 
possible, justifies the conclusion that no such legal adjudication 
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was contemplated, and that an illegal disposition was designed 
to be made of him. It is made the duty of even private per- 
sons to arrest any one in the act of committing a felony, and 
the law permits the arrest of any person, without process, -who 
has committed such an offense. Such being the law, Wolven 
and Hulse, who seem to have acted entirely in good fedth in 
this matter, were justified in so arresting Qayton, and are 
accordingly discharged. 



ULSTER COUNTY OYER AND TERMINEK. 

OeroBSB, 1849. 
Before Edmonds, Justice, and the county judges. 



The People v. Edw^kd L. Hine. 

Sedaction. What evidence neoeesarj under the act of 22d March, 1S4B, to 
warrant conviction. 

To warrant a conviction for seduction, under that act, there must be evi- 
dence to Bupxx)rt the testimony of the female, of a promise of marriage, as 
well as of the seduction. 

The defendant was indicted for seduction, under a statute 
passed March 22, 1848, which enacts that any man who shall, 
under promise of marriage, seduce and have illicit connection 
with any unmarried female of previous chaste character, 
shall be guilty of a misdemeanor, etc., provided that no con- 
viction shall be had on the testimony of the female seduced, 
unsupported by other evidence. 

The testimony on which this prosecution rested, was that 
of the female, unsupported, except by other evidence that they 
kept company together, but there was no evidence to support 



ULSTER CIECUIT. IH 



The People v. Hine. 

her testimony, either as to the promise of marriage, or the 
seductioii. 

^Westbrodk^ cmd J. Yarn, Bv/ren (district attorney), for the 
people. 

JET, Sogeboom,^ and Gooke^ for the defendant. 

The Court mled that the corroboration which the statute 
required was to be in reference to the necessary ingredients 
to constitute the crime; namely, to the promise of marriage 
and the seduction ; that such corroboration as to matters not 
necessary to be proved to produce a conviction, would not 
-w^arrant a conviction, and that the testimony of the female, 
being unsupported in this case, as to the promise of marriage, 
or the illicit connection, the defendant was entitled to an 
acquittal. 

Verdict for defendant. 
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SUPREME COURT— ULSTER COUNTY CIRCUIT. 

OCTOBEB, 1849. 

Before Edmonds, Justice. 



Mary Wise, adminifltratrix of William Wise, deceased, v. 

Samuel Teerpenning. 

tTnder the act of 1847, giving to the representatiYeB of a deceased person a 
remedy by action, where death was caused by wrongful act, neglect or 
default, the measure of damages is the pecuniary loss which the widow 
and next of kin have sustained by the death. And, in their verdict, a 
jury cannot give vindictive damages, nor award any thing as a ponii^- 
ment of the wrong doer, or from sympathy for the loss of the survivors; 
the standard created by the statute being purely the pecuniary loss. 

Such action may be maintained, notwithstanding that the act caumng the 
death is a felony, and the wrong doer has not yet been tried therefor. 

This was an action brought pursuant to a statute passed 
December 13, 1847, which enacted that whenever the death 
of a person shall be caused by wrongful act, neglect or de- 
fault, and the act, neglect or default, is such as would — if 
death had not ensued — have entitled the party injured to 
maintain an action, and recover damages in respect thereof, 
the person or corporation which would have been liable if 
death had not ensued, shall be liable to an action for damages, 
notwithstanding the death of the person injured ; and although 
the death shall have been caused under such circumstances aa 
amoxmt, in law, to felony. Such action to be brought by the 
personal representatives of the deceased, and the recovery to 
be for the exclusive benefit of the widow and next of kin. 
The complaint was for an assault and battery with a deadly 
weapon, and for stabbing with a knife, so that death ensued. 

The answer admitted the stabbing and killing, and pleaded 
son cbssa/ult demesne, and justifiable homicide, in this: That 
it was committed in the lawful defense of the defendant's 
person against an assault by the deceased, when there was 
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reasonable ground to apprehend a design to do some great 
personal injnry, and there was imminent danger of such design 
being accomplished. 

On the trial it appeared that the deceased and defendant 
were neighbors, and were in the habit of meeting each other, 
and others of their neighbors, at a small tavern in the vicinity 
of their residences, and that they thus met on the Yth of 
February, 1849. The defendant was intoxicated, and the 
other persons present, of whom there were several, made him 
the butt and object of a good deal of rough play ; pieces of 
coal and oyster shells were thrown at him ; his chaii was 
pulled from tmder him, and snow cast upon him. The com- 
pany were very noisy, and pulled each other about, but none 
of them seemed to be angry. After a while the com- 
pany b^an to disperse. Defendant and deceased went out 
together to go home, and, after they got out of doors, the 
deceased, in continuance of the rough play, caught hold of 
the tail of defendant's coat, and puUed him 'round quite 
rudely. In the scuffle both fell, and, when they arose, the 
deceased had the skirt of the coat, which had been torn quite 
off, in his hand. He threw it into the ash hole, where defend- 
ant went and recovered it. He then went toward the de- 
ceased, and they had some high words, in the midst of which 
the deceased cried out, " lie has stabbed me." In a few mo- 
ments he fell, and shortly died from the effects of the wound; 
and it seemed, on examination, that while they were talking 
together, the defendant drew out his jack-knife and stabbed 
the deceased. 

It was also provecl that the deceased was a blacksmith, fifty- 
six years of age, and was able to earn, at his trade, about 
twelve dollars a month ; and that his family consisted of his 
wife (the present plaintiff), a daughter about fourteen years 
of age, and a son twenty-one years of age, who was a cripple, 
and dependent on his father. He had, in all, six children, 
but the other four were married, and capable of taking care 
of themselves. He left no property. 

There being no dispute as to the killing, the main question 
15— voL 2 
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submitted to the jury was as to the amount of the recovery. 
It was proved that the defendant was worth about twenty 
thousand dollars, and had been indicted, though not tried, for 
the homicide. 

n. Hogeboom^ for plaintiff, claimed that it was a case for 
vindictive damages, in which the jury would be authorized to 
give smart money, as well from regard to the extent of the 
family's loss, as for a punishment for an inexcusable homicide. 

Schoonmaker^ for defendant, insisted that the statute which 
authorized the action had prohibited vindictive damages, and 
had established a precise measure of them. 

And he also claimed that the action had been prematurely 
brought, inasmuch as the defendant might be tried for a 
felony, and the action could not be maintained until he had 
been tried on a criminal prosecution. 

Edmonds^ e/"., overruled the latter objection, on the ground 
that the Eevised Statutes (2 R. S. 292, § 2) had enacted that 
the right of action of any person injured by any felony shall 
not in any case be merged in such felony, or be in any manner 
affected thereby ; and he charged the jury, that the fact of the 
killing in such manner as under the statute would give the 
plaintiff a right to recover, being established, not merely by 
the proof, but by the admissions on the record, the only ques- 
tion for their consideration, was the amount of damages which 
they were to give. 

The action was a novel one, and had been unknown to our 
law for very many years, and when the legislature had au- 
thorized it to be maintained, they had evidently been conscious 
of the danger there was that juries might be misled by their 
sympathy for the surviving relatives, and by their detestation 
of the wrongful act, neglect or default, from which death 
might ensue, and they had therefore been very careful to 
guard against it. Hence it had been enacted that in such an 
action the damages should be such as the jury should "deem 
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fair and just with, reference to the pecuniary injury resulting 
from the death, to the wife and next of kin of the deceased 
person." (Laws of 1847, ch. 576, § 2.) Such being the rule 
which the law had laid down for the government of such 
cases, it was important that it should be well understood and 
rigidly adhered to. 

S6 far as the punishment of the oflfender for an inexcusable 
homicide jvas concerned, that was provided for by the law in 
another forum, and in a different form, where public consider- 
ations affecting the peace and good order of society, and the 
protection of human life against wanton violence, could be 
duly regarded, and might result in the infliction of the high- 
est punishment known to our laws, and it became the jury to 
beware how they listened to suggestions of vengeance, lest 
they might be guilty of what our law deems a great wrong — 
the infliction of double punishment for the same offense. 

So, too, as to sympathy with the surviving relatives for 
whose benefit alone the action was given. It was evidently 
the intention of the statute that it should find some other 
vent, some other field for its display, than in the jury box, 
for it confines the damages to the "pecuniary injury" alone, 
carefully excluding from view the wounds which the affections 
may receive from the violent disruption of the ties between 
husband and wife, or parent and child. 

So, too, it would seem that it was the intention to exclude 
from consideration the question of the defendant's ability to 
pay; for whether he be rich or poor, it would still be the duty 
of the jury to take as their unvarying standard, the " pecuni- 
ary injury resulting from the death," and that injury is to be 
" to the widow and next of kin ; " not to society at large, nor 
to any of the numerous smaller communities into which soci- 
ety among us is divided ; nor even to the whole circle of rela- 
tives; but only to the widow and next of kin, known to our 
law as such, and who are entitled to the " distribution of per- 
sonal property left by persons dying intestate." 

In fine, the statute intended to reduce the rule of damages, 
Bo far as it was capable of being so reduced, to the measure of 
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dollars and cents, and £rom that standard .the jnry were not 
at liberty, under the statute, to depart. 

With all these restrictions, there was stiU quite a wide field 
of discretion for the jury, for they were still at liberty to give 
such damages as they should " deem fair and just in reference 
to such pecuniary injury." 

Beyond these considerations, it would be diflScult for the 
court to aid the jury in establishing a measure of damages. 
The law had been too recently enacted to enable them to 
have much benefit from its practical application, or from judi- 
cial construction of it, yet it might not be unprofitable to 
recur to that early age of the law, when it was known to our 
ancestors, for there they might find some light as to its practi- 
cal operation. 

The judge said that he had indeed discovered the existence 
on this continent of a custom of paying for life taken, when 
some twelve or fourteen years ago he had been among the 
native Indians on our frontiers. But not much aid could be 
thence derived, because there it had been rather matter of 
individual compact than of binding law, and was valuable 
only as showing the efiect of the custom to ameliorate the 
condition of a society where revenge for iujuries sustained 
was inculcated as a duty particularly incumbent on the living 
for wrongs done to the dead. 

It was, however, to the custom as it had obtained among 
our ancestors, that reference might be made, for it had been 
known among our Saxon ancestors many hundred years ago, 
before the introduction of Christianity in the island of Great 
Britain. 

The weregUd (wergildus) was the price of homicide paid 
for killing a man; \ki^ pn^etiumn redemptionis of the ofiender, 
as the werelada was when the price was not paid, but the 
accused denied his guilt, and purged himself by the oaths of 
compurgators. The notion of compensation run through the 
whole criminal law of the Anglo-Saxons, who allowed a sum 
of money as a recompense for every kind of crime. Every 
man's life had its value, called a were or capitis estimatio. 
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This was various, at various times. In the time of King 
Athelstan, a law was made to settle the were of every order 
of persons in the State. The king was rated at 30,000 
thrymsae ; a prince or eari at 15,000 ; an earlderman at 8,000 ; 
a thane at 2,000 ; a common person at 267 thrymsae ; the 
iJirimsa (Saxon, thrim, three), being a piece of money valued 
at three shillings, or, according to some, the one-third part of 
a shilling. When a person was killed the slayer was to make 
compensation to the relations of the deceased, according to 
such valuations. In the case of the king, half the were went 
to his relations, and half to his people. If the deceased was 
a stranger, or had no relations, the were was divided; half to 
go to the king, and half to the most intimate companion of 
the deceased. 

As the manners and notions of the people would not allow 
them to submit to any harsher punishment in the first instance, 
it was endeavored to render this as severe as possible. The 
were was not to be remitted; and to make the offender an 
example, as well as to prevent the eflftision of blood, all his 
relations were, by a law of King Edmund, discharged from 
the obligation of abetting him against the feud of the rela- 
tions of the deceased, whose deadly resentment he was to sup- 
port alone until he paid the were. 

The degree and circumstances attending the fact, both of 
which it was out of the power of legislation exactly to reach, 
made no part of the judicial consideration, but the judge was 
to award the same stated fine in all cases which could bo 
brought within the letter of the legal description. The Saxons 
were particularly curious in fixing pecuniary compensations 
for injuries of all kinds, without leaving it to the discretion 
of the judge to proportion the amends to the degree of injury 
sufiered. 

The object of these laws was to repair the fault, rather than 
to punish the offender. There was therefore no distinction 
made between things done with deliberate malice, and those 
done in the heat of passion, or by inadvertence ; a kind of 
lenity which, however admissible in a rude and simple state 
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of society, was soon found to be inadequate to the purposes of 
good government. Other penalties were therefore added, and 
crimes came to be punished, not merely as private injuries, 
but as public offenses. Hence an alteration in the law, where- 
by, in cases of homicide, half the were was paid to the king, 
as frithhote^ or compensation for the breach of the peace, and 
half to the family of the deceased, as nidegbote^ literally, com- 
pensation to the kindred. 

These regulations among our Saxon ancestors, as among 
the Indian tribes of our continent, had their origin in the 
desire to regulate and restrain the gratification of private 
revenge, the strongest passion in an untutored mind, and to 
curb the principle of retaliation which naturally produced 
violent and deadly feuds, which for a time broke through the 
restraints of all government. In cases of homicide, the were 
was thus to redeem the offender from suffering death by the 
lex talionis. 

In process of time the laws were so modified that manifest 
homicide, open robbery, treason, and other crimes were de- 
clared to be inexpiable ; that is, not to be redeemed by any 
pecuniary compensation. 

The Judge said to the jury, that in referring them to these 
passages in the history of the English law, he was aware that 
he might be directing their attention rather to what was cnri- 
ous and entertaining, than instructive to them in the perform- 
ance of their duty, yet it could scarcely be deemed unwise to 
refer to the experience of the past, when the jurisprudence of 
that past was revived in the present, after having slumbered 
for centuries. Thus it would be observed that several features 
of the former law were preserved, and incorporated into this 
new statute; that the fine, or were^ is payable, not to the gov- 
ernment, but to the relatives or family of the deceased ; that 
it is imposed, not as a punishment for a public wrong, but to 
repair the fault, and compensate the injury of individuals; 
that in fixing its amount, no respect is paid to the condition 
of the offender, and that whether rich or poor, high or low, 
the penalty to be paid by him must be ascertained by other 
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condderations alone ; that fix)m those considerations is exclu- 
ded all regard to wounded affection on the one hand, or pur- 
poses of vengeance on the other ; and that the whole penalty 
is reduced solely to a pecuniary standard, to be measured now 
by the extent of pecuniary injury, as it was formerly by a 
fixed and determinate amount in every kindred case. 

Aside, however, from this comparison with the past, which 
was, nevertheless, so close as to induce the belief that it was 
in the view of our legislature, the judge said that it was quite 
apparent what was the measure of damage which the statute 
intended should govern in such cases, and it was therefore his 
duty to instruct the jury that they must adhere closely to the 
standard thus given them, and that they would not be at lib- 
erty to wander from the narrow path thus pointed out, in 
order to indulge their sympathy with the loss which the widow 
and the orphans had sustained, or to gratify their vengeance 
for a grievous wrong done, or to afford an example to deter 
others from like offenses ; that they would not even be at lib- 
erty to calculate the value of human life at . large, but they 
were to be confined to the single question, what was its value 
to the family of the deceased ? So that he who earned for 
his family only some $150 a year would necessarily be of less 
value, under this statute, than he who earned $1,500 ; and, 
on the other hand, he who earned nothing, but yet was in the 
enjoyment of a large income, which on his death would sur- 
vive to his family, might, under this statute, be justly deemed 
of less value than he would be who earned his half a dollar a 
day, and whose family were dependent for support on such 
earnings alone. 

Such was the standard which the legislature in its power 
had established for their government in enforcing this peculiar 
statute. Whether wisely, or not, it was not for the court or 
jury to say. It was enough for them that so the law was 
written, and it would never do for them to depart from its 
explicit mandates ; least of all, in the pursuit of considera- 
tions which the law had carefully excluded from their view. 
The Judge said he had been thus full in presenting these 
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matters to the jury, because he was aware how difficult it was, 
when estimating the value of human life, to exclude from the 
view those nameless considerations which tend to enhance that 
value in a society where life, liberty, and the pursuit of hap- 
piness, are secured to every member of the community, and 
can be forfeited only by crime. Still it was the duty of the 
jury thus to perform their task, and to right-minded men it 
would be found not to be impossible thus to perform it. 

The jury found a verdict for $1,435. 



STTPREME COURT— GENERAL TERM. 

Seftembeb, 1849. 

Before Jones, Chief Justice, and EDM0in)6 and Edwabdc^ 

Justices. 



Baoon v. Townsend. 

An action for a malidouB proeecntion cannot be maintained until the proie' 
cution alleg^ to be maliciouB is ended ; and the mere fact that the acciued 
was discharged from the recognizance entered into by hiTn at the time of 
his arrest, is not such a termination of the prosecution as will warrant an 
action. 

The question of probable cause, where there is no dispute as to &ctfi, is a 
question of law for the court to determine ; and in such case it is compe- 
tent for the judge, at Nid PriuSy to order a nonsuit on the ground of thero 
being probable cause. 

AcmoN for malicious prosecution. On the trial the plaintiff 
was nonsuited, and the plaintiff excepted to the ruling of the 
judge, and moved for a new trial. The other facts sufficiently 
appear in the judgment of the court. 
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Bowdain — Bwrlow with him — for defendant, among other 
points, contended — 

1. That in cases of felony the grand jury alone could put an 
end to the proceedings. Cited 4 Blk. Com. 305 ; Morgan v. 
Hughes (2 Term K. 231), and 2 E. S. 208, § 5 ; id. 216, § 44; 
ii 730, § 67 ; id. 737, §§ 28, 30. 

2. A nonsuit will not be set aside if any of the grounds on 
which it was moved for are tenable. (Cv/rtAs v. Hvhbard^ 1 
Hill, 336; Hanfard v. Artcher, 4 Hill, 276.) 

3. Where there is no dispute as to the facts, the want of 
probable cause is a question for the court. {Masten v. Deyo^ 
2 Wend. 424; Baldwvn v. Weed, 17 Wend. 227; Oarton v. 
DeAngdia, 6 Wend. 421.) Want of probable cause defined. 
(1 Chit Gren. Prac. 150 ; also, in Foshay v. Fergvson, 2 De- 
nio, 619.) 

Edvyards, J. : The reason assigned by the circuit judge for 
the nonsuit granted by him, was, that the prosecution was not 
at an end. 

It appears by the testimony that a recognizance was given, 
conditioned generally for the appearance of the plaintiff in 
this suit, at the then next court of the General Sessions of 
the Peace for the city and county of New York. This recog- 
nizance contained no reference to any particular charge which 
has been made against the plaintiff; and there is nothing 
except the names of the parties mentioned in it which could 
anthorize the inference that it referred to the offense for which 
the plaintiff is alleged to have been maliciously prosecuted. 
It further appears, by the testimony of a deputy clerk of 
the Court of General Sessions, that there was an indorsement 
upon the affidavits taken by the police magistrate before 
whom the complaint had been made in these words, " Bail 
discharged, April 20th, 1848." 

It is contended, on the part of the plaintiff, that this was 
sufficient proof that there was an end to the prosecution 
before the commencement of this suit. 

In the case of Morgom v. Hughes (2 Term E. 225), the 
16— vol. 2. 
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plaintiff alleged, in his declaration, that the defendant had 
maliciouBly and without probable cause* made a chai^ of fel- 
ony against him before a justice of the peace, who had issued 
a warrant, under which the plaintiff had been arrested and 
compelled to undergo a long imprisonment, until a certain 
period mentioned, when he was released and discharged from 
Ms said imprisonment. To this declaration there was a spe- 
cial demurrer, and one of the causes assigned was, that it did 
not appear, by the declaration, that the plaintiff had been 
tried or acquitted, or, by due course of law, discharged from 
the supposed felony and charge. Justice Buller, in giving 
his opinion, says that " stating that the plaintiff was discharged- 
is not sufficient ; it is not equal to the word a^cguitted^ which 
has a definite meaning. When the word ' acquitted ' is used 
it must be understood in the legal sense, namely, by a jury on 
the trial. But there are various ways in which a man may 
be discharged from his imprisonment without putting an end 
to the suit. If, indeed," he further says, " it had been all<^ed 
that the plaintiff had been discharged by the grand jury's not 
finding the bill, that would have shown a legal end to the 
prosecution." So, in this case, the discharge of the security 
given for the plaintiff's appearance, which is in all respects 
analagous to his discharge from imprisonment, did not show 
that there was an end of the suit. The bail might have becai 
discharged by a surrender of their principal, and their dis- 
charge, without such surrender, would not have prevented the 
grand jury from finding a bill at any time before the offense 
became barred by the statute of limitations. 

Nothing appears from which it could be said that the 
prosecution wsus at an end, and the circuit judge was right in 
granting a nonsuit. 

The motion for a new trial must be denied, with costs. 

£dmonds, J.: Independent of the ground on which, at 
Nisi Pri/iis^ I rested the nonsuit, there are other grounds suf- 
ficient to sustain it ; and, even if I was wrong in holding that 
the discharge of the recognizance did not put an end to the 
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prosecntion, I was right in granting the nonsuit, because there 
was no want of probable caase. 

It is well settled that where there is no dispute as to facts, 
the question of probable cause is one solely for the determina- 
tion of the court. It would have been erroneous for me to 
have submitted to the jury to determine whether there was a 
want of probable cause. That was a question which it was 
my duty to decide, and it is manifest to me now, on reviewing 
the testimony as spread out in the bill of exceptions, that there 
was no want of probable cause. 

It is therefore no matter whether the reasons which I gave 
for the nonsuit, on the trial, were well grounded, or not. The 
exception was not to my reasoning, but to the judgment of 
nonsuit which I ordered. The judgment was clearly right on 
other grounds, if not on that which I thus rested it, and it 
ought not be disturbed. 



NEW YORK SPECIAL TERM. 

OOTOBKR, 1849. 

Before Edmonds, Justica 



MiEB V. Cartledgb and Febguson. 

The provifflon of the Code, that eham defenses may be stricken out, appliei 
eqnaUy to denials as to aflQimative matter, and equally to verified as to 
unverified answers. 

The role that the general issue cannot be stricken out has no longer any 
existence. 

The right of a defendant to have the issues tried depends on the fact wheth- 
er there is a real issue, and that question the court has power to try on 
motion. See People y. McGumber (18 N. Y. S15). 

The complaint waa on two drafts on, and accepted by, the 
defendants. 
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The defendant, Ferguson, pleaded that " he denies that the 
defendants, in said complaint mentioned, did, as therein al- 
leged, accept the drafts in said complaint mentioned, or either 
of them," which was verified as required by the Code. 

C. Edwa/rdSj for plaintiff, moved to strike out the answer as 
a sham defense, on affidavits which set out that the drafts had 
been accepted by the defendants' agent, for debts owing by 
the defendants to the plaintiff; that after they had been dis- 
honored the defendants had repeatedly promised the plaint- 
iff's agent to settle the matter of the drafts, never intimating a 
question as to their liability on them, and had three several 
times written to the plaintiff, in England, wliere he residea, 
recognizing their liability, expressing their regrets that they 
had been obliged to permit their acceptances to be dishonored, 
proposing terms of payment, asking for indulgence, and utter- 
ing threats in case they were coerced. 

E. Pad/ne^ for defendants, read no affivavits, but relied upon 
the fact that the answer had been verified, and that it amount- 
ed to the general issue, which had never been stricken out as 
a false plea. 

Edmonds, J, : The practice of striking out a plea as false 
has for some time prevailed in this court, and is founded on 
the same consideration which lies at the foundation of the 
practice of striking out frivolous pleas — the delay, namely, 
which was generally the object of such a mode of pleading, 
and which it is the duty of the court to guard against. 

But there have been two exceptions to the rule ; one was 
that of the general issue, and the other that of a plea when 
verified by the oath of the party. The former exception is 
not now applicable, because, under the code of practice, we 
no longer have any general issue. But the latter, I apprehend, 
is still applicable. 

The court have held that when a plea was verified under 
the rules adopted pursuant to the act of 1840, namely, that 
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the defendant believes it to be true in siibstance and matter 
of fact, it could not be stricken out as false, because the court 
could not try the matter upon aflSdavits. (Mav/ry v. Yan 
Amam, 1 Hill, 370.) 

Such pleadings are now to be verified more strongly than 
was required by the rules of 1840, and accordingly the 
answer in this case is verified by the defendant's (Ferguson's) 
oath that " it is true of his own knowledge." 

The answer, however, is justly subject to some criticism. 
It does not say that the defendants did not accept the drafts, 
^hich is the true mode of pleading, according to all well 
established rules, but it savs that the defendant denies tliat 
the drafts were accepted, etc., so that when the verification 
saj^ that the answer is true of defendant's own knowledge, it 
may mean that the fact which is thus sworn to be true is the 
fact that defendant denies the acceptance, and not the fact 
that the drafts were not accepted. 

Again, the answer denies that they were accepted, " as in 
the complaint alleged." The complaint alleges that they 
were accepted by the defendants, and the affidavits show that 
they were accepted by their authorized agent. Such a mode 
of declaring is right enough, and the plaintiflF may sustain 
his averment by proof of an acceptance by an agent. Yet 
the answer is so expressed, especially when taken in connec- 
tion with the affidavit, as to mean merely to deny that the 
defendants personally, themselves, accepted ; so that the an- 
swer and verification may be true, and yet the defendants be 
bound beyond all question as acceptors of the drafts. 

If the answer had pursued, in this respect, the usual and 
proper language, instead of adopting a new and somewhat 
equivocal formula, and in accustomed words had averred that 
the defendants did not accept in manner and'form, etc., then 
the verification would have brought this case within the excep- 
tion, and placed the court in the position that it ought not to 
settle the question of the truth or falsehood of the answer on 
affidavits. But it has used language which may convey an 
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idea quite different from that precise one which could alone 
have that effect. 

I fully accord with the sentiments uttered by this court on 
a former occasion, in Broo^ne Co. JSank v. Lewis (18 Wend. 
566), that the propriety of exercising this power (that, name- 
ly, of striking out sham and false pleas) is manifest, from the 
consideration that it is unbecoming the dignity of courts of 
law, unfit and improper in itself, and unjust to other suitors, 
that courts should be compelled to examine and decide ques- 
tions which have no foundation in the facts of the case, and 
that it would be a reproach to the administration of justice, 
if delays could be procured by what may properly be denom- 
inated frauds upon the right of pleading, and I am therefore 
disposed to be strict in examining pleadings when there is 
ground to suspect that a defense is put in for delay rather 
than for the legitimate purpose of procuring a judicial deter- 
mination. 

In this case, though the defendant is put upon his guard by 
the affidavits which have been served upon him, and his 
attention has thus been called to the allegation that his answer 
is false, and a sham, and to the facts by which that allegation 
is sought to be established, yet he has made no reply thereto 
whatever, has made no explanation of the facts alleged 
against the good faith of his answer, aitd has manifested none 
of that anxiety which is so natural where one has an actual 
defense, and is possessed of a sincere desire to have it prop- 
erly presented to the court. In three of their letters to the 
plaintiff the defendants never intimate any objection to the 
claim which the plaintiff set up upon these drafts. In one of 
them they express their regret that their acceptance came 
back, and apologize for it. This was after the first one, and 
before the second one became due, and they promise to remit 
as soon as possible, and attempt to quiet the plaintiff by an 
assurance that he will get full interest on his claim. In their 
second letter they promise to secure the plaintiff's debt, and 
possibly make payment in good business paper ; and in one 
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of them they threaten those who shall place themselves in a 
hostile attitude, and boast that they never fight but they win I 

K these letters relate to any other transactions than these 
drafts, it was indeed very easy for the defendants to explain 
them away. They have had. the opportunity, and remain 
silent. The inference from that silence is very strong, and 
when it is considered that the first of the letters speaks in 
terms of the acceptance, and the last one was handed to the 
plaintiff's agent, as their answer to a demand by him for pay- 
ment of the drafts, it becomes quite irresistible that they have 
no defense in fact. 

When to this are added the facts that the plaintiff's agent 
called on defendant's for payment of these drafts, in July, 
1848, and several times between that and the 13th of Sep- 
tember following, and again in March, April and May, 1849, 
and had conversations with them in regard to them, in none 
of which did they intimate any question as to their accept- 
ance, but repeatedly promised a settlement, until they finally 
stopped payment, it appears to me that the conclusion against 
the bonafides of their answer is too strong to be disregarded. 

Still I may be wrong in this inference, and the danger of 
that admonishes me that in this, as well as in other like cases, 
the court ought to be very cautious in exercising the power of 
depriving a party of all opportunity of making a defense 
against a claim upon him. 

While, therefore, I am constrained, by the aspect in which 
this case presents itself to me, to hold that the defense set up 
in the answer is a sham defense, I am inclined to think that 
that ought to be without prejudice to the defendants' hereafter 
applying to the court for leave to put in an answer when they 
can satisfy the court that they have a defense, in fact, and 
desire, in good faith, to avail themselves of it. 

With this reservation the motion will be granted, with costs. 

[Note.— Thifl case is reported in 8 Barb. 75. In 4 Abb. 1%. 512, it is said 
to be overruled by People v. McOumber (18 N. T. R. 815). It will be fonnd, 
^iowever, that it is sustained, not overmled, by that case.] 
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NEW YORK CIRCUIT. 

Dbcekbeb, 1849. 
Before Edmjonds, Justice. 



Dudley v. Chanfrau ajnd otheebb. 

In an action for forcible entry and detainer, a mere trespaas is not 6ixfficieDi 
to maintain the action. There must be circmnstancee of yiolenoe and 
terror, by a strong hand, or a multitude of people. 

Dudley was in possession of the bar and saloons of the 
Chatham theater, claiming under a lease of the same. While 
he and his assistants were thus in possession, two of the de- 
fendants came in and demanded the keys. He refiised to give 
them. They then said they would take possession. He replied 
if they did they must do it forcibly. They repKed that that 
was what they meant to do, for the other two defendants, who 
were not present. They then went behind the counter, and 
began to remove the things. D. and his assistant then left 
the premises, and the defendants took and kept possession of 
them. They used no threats of personal violence, had no 
unusual weapons, and there were only two of them against 
the plaintiff and his assistant. When D. said he had a lease, 
they told him if he would satisfy them of that they would 
let him remain. 

After an inquisition was found, and the defendants had tra 
versed the forcible entry, the cause was removed into this 
court by certiorari, where it was tried without a jury at the 
December Circuit, 1849. 

Edmonds^ J. : This is purely a question of fact whether 
there was a forcible entry. No threats of personal violence 
were used, no unusual weapons displayed, no riotous assem- 
blage, nor any unusual number of persons ; nor, indeed, any 
violence or force further than so much as was necessary to 
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remove the artideB of personal property within the bar or 
saloons. 

I see nothing in this more than ordinary trespass. Ko cir^ 
cmnstances of violence or terror which are necessary to consti- 
tute a forcible entry ; no " strong hand or multitude of people." 

There must, therefore, be judgment for the defendants, with 
ooBta. 



KBW YORK OYER AND TERMINER * 

Dbcembeb, 1849. 

Before Edmonds, Justice, and two aldermen* 



^ The Pboplb v. Robest Long. 

The offense of attemiyting to commit arson depends on the purpose for 

which, the fire was kindled. 
Thon^hL the kindling of the Bxe might poesiblj, or even probably, bum the 

building, that wonld not be arson, unless there was a purpose thereby to 

set fire to or bum it. 
If the kindling the fire would, as an inevitable result, have burned the 

building, an intention to do so may be presumed. 
On an indictment for arson in the first degree, there may be a conviction for 

attempting to commit arson in any of the lesser degrees. 

The prisoner was indicted for an attempt to set fire to the 
Astor Place opera house. 

On the evening of the Macready riot the prisoner was ar- 
rested in the crowd, by the police, and in company with others 
was handcuffed and taken into the building, and confined 
with six or eight others in a small room, which was used by 
the police, temporarily, as a lock-up for the persons arrested 
on that occasion. 

When the prisoner was taken into that room he was greatly 
17— vol 2 
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excited, and demanded that the handcnffi should be taken oS^ 
and threatened that if they were not, he would take the life 
of the policeman, set fire to the building, etc. 

His threats were disregarded, and he was confined in that 
room with the manacles on him. 

The room contained shavings, rubbish, and other oombus- 
tible matter, which the prisoner gathered together, and set 
fire to. 

At that time, which was about eight o'clock in the evening, 
there were several other persons in the same room with him, 
and there was a gas light burning in it. Policemen were 
guarding the door to that room ; there were many hundred 
persons in the building, which was lighted up, and theatrical 
performances going on ; there was a strong force of police in 
the building, and a riotous crowd of several thousand gathered 
outside in the street, near the building, and attempting to 
break into it. 

The Judge charged the jury that the ofiJense imputed to 
the prisoner was an attempt to commit arson in the second 
degree. 

To make out the ofiense the jury must be convinced that 
an attempt was made, but not consummated, to set fire to or 
bum the opera house in the night-time. 

There was no doubt that the prisoner did. gather together 
the combustible material and set fire to it, and that his doing 
so might, under some circumstances, have set fire to or burned 
the building ; but the question for them was whether that was 
an attempt to set fire to or bum the building, or was an at- 
tempt, merely, to escape from his imprisonment, or obtain his 
release from his manacles ? 

Every kindling of combustible matter in a building was not 
arson, though it might possibly, or even probably, set fire to 
and bum it. To constitute arson there must be a design to 
bum the building. It was, therefore, a necessary inquiry, for 
what purpose was the combustible matter set fire to ? If to 
warm himself, if to cook victuals, or if to escape from con- 
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finement, it did not follow that the purpose was to burn the 
bnilding, though it might so result. 

Intention was the very soul of crime under the law — its 
essence, its sine qua non — and unless the jury could say, in 
this case, that there was a purpose to set fire to and bum the 
opera house, the prisoner could not be convicted. 

It was true such an intent might be inferred from the act 
itself, if the inevitable consequence of the act would have 
been the burning of the building, or if the particular purpose 
could not have been effected without such burning, for every 
man is to be held responsible for the necessary and natural 
consequences of his acts, and be held to intend to produce 
Buch consequences. 

If, therefore, the jury believed that the prisoner's purpose 
was merely to release himself from imprisonment, and that 
the means he resorted to would necessarily and naturally set 
fire to or bum the building, they would convict him ; other- 
wise they would acquit. 

The prisoner was convicted of an attempt to commit arson 
in the third degree. 

[At the General Tenn of the Supreme Court, held in Maj, 1850, before 
Edmonds, presiding justice, and Edwabds, and Mftchell, justices, this 
case was brought up from the Oyer and Terminer on a bill of exceptions. 
After argument and deliberation, the court held that on an indictment for 
arson in the first degree, there may be a conviction for an attempt to conmiii 
anon in any of the leaser degrees.] 
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NEW YORK SPECIAL TERM. 

jAiriTAiiY, 1850. 
Before Edmonds, Justice. 



ELUN V. POBTLBT. 

Where an instrament is^executed by an agent as a party, it la not Toid, but 
ia binding on the principal, if it dearlj appears, from the inBtnunenft 
itself, that he was acting only as agent. 

A power of attorney by a minor is not voidable only, as other acts of such 
minor, bat is absolutely void. 

Demubseb. The defendants, in their answer, set up a claim 
to the avails of a note which was the subject-matter of this 
suit, by virttie of an agreement signed by one Britton, as 
attorney for Amelia Postley, one of the defendants. The 
agreement was " between A. Oakey Hall, as attorney in fact 
for Mrs. A. A. Kain, party of the first part, and J. Blodget 
Britton, attorney in fact for Mrs. Amelia A. Postley, the 
wife of Washington M. Postley, party of the second part," 
and was signed, " A. Oakey Hall, party of the first part ; J. 
Blodget Britton, for Mrs. A. A. Postley." The answer was 
demurred to, and two causes of demurrer were assigned — 

1. That the agreement was executed, as to the plaintifl^ by 
a third person, her alleged attorney in fact, who signed it as a 
party; and — 

' 2. That Mrs. Postley executed it by an attorney, when it 
appeared from her answer that she was then, and is yet, a 
minor. 

A. 0. JSiillj for plaintiff, cited P^ley on Agency, 153; 3 
Kent, 631 ; 10 Wend. 87 ; 23 id. 4^, 22 id. 324 ; Bingham 
on Infancy, ch. 2 ; 9 Cowen, 628 ; 15 Wend. 635 ; 17 id. 131. 
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Edmonds, J.: There is nothing in the first point. For 
the rule, that an instrument executed by an attorney is valid 
only when executed in the name of the principal, applies 
only to those cases where the instrument is to be a formal one, 
nnder seal, where the principal is both in form and substance 
the party, and where it is necessary to be his deed in order to 
pass the title or bind him as covenantor. Where it is not nec- 
essary that the instrument should be in writing to give it 
validity, as where an agent does an act m pcds, though in 
his own name, or makes a commercial, .or other contract, not 
under seal, without subscribing the name of his principal, the 
principal may be bound, especially if it appear in any part of 
the instrument that it was intended to be executed by him 
merely as an agent, and in that character only. {Evcrna v. 
FeZfe, 22 Wend. 335 ; Taumamd v. Coming, 23 id. 440.) 

The agreement involved in this suit would have been valid 
though not reduced to writing, and, throughout, the parties to 
it described themselves as agents, and contracted solely in that 
character. The manner of its execution does not therefore 
render it invalid. 

The other objection, however, is more formidable. Mrs. 
Postley had no power to appoint an attorney, and her ap- 
pointment was absolutely void, not voidaWe merely. She was 
not bound by the agreement, and all consideration for the 
plaintiff's entering into it failed. So that the whole agree- 
ment must necessarily be held to be invalid. This does not 
arise from the fact that the instrument was, on one part, the 
contract of an infant, for that would be voidable, only, and 
could not be avoided, even by the infant during minority, 
much less by the other party ; but it arises from the fact that 
she acted, if at all, only by her attorney, and her appointment 
of such was absolutely void. This is an exception to the 
general rule as to the acts of an infant, and does not, as 1 can 
perceive, rest on a very good foundation; but it is too well 
settled to be disregarded. {Bool v. J/2a?, 17 Wend. 131 ; Fon- 
da V. V<m Some, 15 id. 635 ; Stafford v. Roof, 9 Cow. 
628.) 
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There miiBt therefore be judgment for plaintiff on the de- 
murrer, with leave to amend on payment of costs. 



SUPREME COURT— SPECIAL TERM. 

Fbbruaky 25, 1850. 

Before Edmonds, Justice. 



Squike v. Flynn. 

Amst on final procees when no order had been obtained 

This was an action on a contract, in which no order tc 
arrest was obtained. After judgment for the plaintiff, and an 
execution against the goods, etc., was returned unsatisfied, an 
execution against the person of the defendant was issued, and 
he was arrested and committed to jail in Queens county. 

Bvsteed^ on an affidavit that no order to arrest tlie defend- 
ant had been obtained, moved for his discharge from impris- 
onment. 

Sayre^ for plaintiff, read affidavits showing that the defend- 
ant had fraudulently contracted the debt, and might have been 
arrested under sections 179 and 181 of the Code, and claimed 
that the execution against the person was properly issued 
under section 288. 

Edmonds^ Ch. J. : Section 288 of the Code of Procedure 
would seem to be broad enough to justify the defendant's 
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ftrrest on final process, even though no order to arrest had 
been obtained. The language of that section is, that ^^ if the 
action be one in which the defendant m/igkt ha/oe been arrested 
(not has been), as provided in sections 179 and 181, an execu- 
tion against the person, etc., may be issued ; " and if the plaint- 
iff's construction be correct, then, without ever obtaining 
from a judge an order to arrest the defendant, the attorney for 
a plaintiff may of course issue an execution against the person, 
and have the defendant imprisoned, provided that on ^ motion 
to discharge him, he can show that the case is one in which 
he might have arrested the defendant at the commencement 
of the action. 

I apprdiend this cannot be the true construction, for it 
would be virtually repealing the act to abolish imprisonment 
for debt, so far as final process is concerned. A defendant 
can in no case on contract be arrested without a judge's order, 
BO that the question whether the defendant is liable to be 
arrested is first to be passed upon by a judge. 

That order may be obtained at any time during the pro- 
gress of a suit before judgment — § 183 — and an undertaking 
must be given to protect the debtor against an abuse of the 
power to arrest. 

So that in a case like the present, a debtor cannot be arrest- 
ed unless he hasfiraudulently contracted the debt, and a judge's 
order has been obtained, and an undertaking has been given. 
The mere existence of the fact that the debt has been fi-audu- 
lently contracted, is not enough to warrant an arrest. That 
fact must be accompanied by a judge's order, and an under- 
taking. All three of these requisites must unite to justify an 
arrest. This is what section 288 means when it says, "might 
have been arrested as provided in sections 179 and 181." 

Any other construction would virtually destroy all the safe- 
guards which the statute has thrown around the invasion of 
personal liberty, and would render utterly useless the provis- 
ion that the question of liability to arrest shall be first passed 
upon by a judical officer. 

The motion to discharge the defendant must therefore ba 
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granted, but as the mistake has been produced by the very 
equivocal language of the statute, it must be on condition that 
he stipulate not to sue for false imprisonment. 

Motion granted on terms. 



SUPREME COURT— GENERAL TERM. 

Febbx>aiiy, 1850. 

Before Edmonds, P. Justice, and Edwasds, and Mttoedel]^ 

Justices. 



ObUGEE v. DoUQLAflS. 

The proviBion of the Code which allows an appeal firom an order at 
Tenn, where the order " inYolyee the merits/' means all orders in the 
progress of a cause, except such as relate merely to matters restin^^ in the 
discretion of the Ck)urt, or to mere matters of practice or fonn of proceed- 
ing. An application for the necessary process to enforce the judgment of 
the court inyolves the merits within this construction of the Code. 

Thb plaintiff filed his bill of complaint in the late Court of 
Chancery to enforce the execution of an appointment made 
by virtue of a post-nuptial settlement, or to revoke the settle- 
ment itself. 

The cause was heard before the late vice chancellor of ihe 
First Circuit, and afterward in this court on appeal from his 
decision. 

The General Term on such appeal aflSrmed the decree of 
the vice chancellor, and among other things decreed that the 
defendants as trustees should forthwith out of the trust fimds 
in their hands, pay to the plaintiff the sum of $6,000, but 
awarded no execution Jherefor. 
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The plaintiff, on an affidavit showing a demand of that sum 
of the defendants, and their refusal to pay it, moved at Spe- 
cial Term for a precept tinder § 4 of 2 R. S. 535, to commit 
them nntil payment. 

Such precept was awarded, and from the order awarding it, 
an appeal was taken to the General Term under section 7 
of the act supplementary to the Code. 

Orager — F, B. Cutting^ with him — now moved to dis- 
mifls the appeal for irregularity, and because the order appealed 
from did not involve the merits of the action, or any part 
thereof. 

C. G* Conor ^ contra. 

EchnondSy P. J. : The grounds on which the motion to dis- 
miss the appeal were rested, were all disposed of on the argu- 
ment, except, two — 

1. That the appeal had been irregularly taken, and — 

2. That the order was of such a nature that it was not the 
subject of an appeal. 

The irregularity is said to consist in this — that proceedings 
were stayed while such security was not given as to justify a 
Btay of proceedings, but only an undertaking in $250 as secu- 
rity for costs. The want of such security will not vitiate the 
appeal. It can only operate to vacate the order to stay pro- 
ceedings. That might have been done at Chambers, and it is 
not proper to come here in the first instance to get relief from 
that order. The order may be irregular and void, but that 
does not make the appeal so, and the objection of irregularity 
must be overruled. 

The main question is whether the order can be appealed 
from at all. That depends solely on the question whether it 
involves the merits of the suit, or any part of it. (Supple- 
ment to Code, section 7.) 

It is not easy to give to this expression a definite meaning, 
whereby a fixed and certain rule can be established. It will 

18— vol. 2. 
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doubtless be " intelligible to the common nnderstanding,"* as 
soon as its meaning shall be ascertained. In the mean time 
the search for that meaning is not withoul its difficulties. 

The decree obtained at the General Term, in this suit, ad- 
judged in eflfect that the defendants had in their hands, at all 
events, and beyond all contingencies, the sum of $5,000 
belonging to the plaintiflF, and ordered that it should be forth- 
with paid to him, but awarded no process for the collection of 
that sum, and no mode of enforcing its payment. For that 
purpose the plaintiff was obliged to apply at a Special Term. 
He might have applied for an execution against the defend- 
ants' property, or for a precept against their bodies, and the 
question is, whether the decision at the Special Term, grant- 
ing either of these writs, or denying both of them, and conse- 
quently all means of enforcing the decree of the court, 
" involves the merits of the action, or any part thereof." 

The expression in question is not exactly novel in our 
judicial expressions, and as* it enters very much into our pre- 
sent modes of procedure, and is frequently used in reference 
to a review of the decisions of our courts, it becomes mate- 
rial, not only in reference to the question now before ub, but 
as a matter of general practice, to ascertain as far as practi- 
cable its meaning and application. 

The line of separation is not always very strongly marked 
between questions which are purely of a discretionary charac- 
ter, and those which depend on some established principle. 
The practice and principles of the court are so intimately con- 
nected that it is sometimes difficult to determine whetlier a 
particular order shall be regarded as disposing of the rights 
of a party, or merely regulating the course of proceeding in a 
cause. Still it will be found that an approach has been made 
to a definite rule, and has perhaps gone so far as to enable ns 
satisfactorily to determine the question now before us on well 
established principles. 

*In the first Code of Procednre it was enacted that a pleading was good 
if " intelligible to the common imderstandlngH" 
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The jurisdiction of the late Court for the Correction of 
Errors, in reviewing the orders of the Court of Chancery, 
was, under the Constitution and the statute, very broad. 
Within the language used at one time, every order of the 
Court of Chancery might be reviewed, and any party, when- 
ever aggrieved thereby, had a right to appeal. Yet the court 
of last resort, at an early day, attempted to provide a limit 
to a practice which might have transferred to that court the 
whole business of the Court of Chancery, and render a suit 
interminable as to time, and burdensome as to expense, be- 
yond endurance. 

That limit was found in a rule allowing appeals only from 
orders which involved merits. 

The question arose as early as the year 1800, in the case of 
ifewhirk v. Willet (2 J. Ca. 415), but was not then decided. 
It came up again in Taylor v. Delcmcey (2 Caine's Ca. 142) ; 
in Trustees of Huntington v. NichoU (3 John. E. 56) ; and 
in Mc Vicka/r v. WolcoU (1 J. K. 510). 

In none of these cases was the point determined, though in 
all of them it was conceded that there were some orders of 
Ihe Court of Chancery which were not appealable, and it was 
intimated that all orders aflFecting the merits were not of that 
character. In the case of Burt v. Street (9 John. E. 443), 
however, the question was distinctly passed upon by the 
Court of Errors. An order awarding an attachment to bring 
up a party to answer for an alleged contempt, was held not to 
be appealable because it did not affect the merits, and Kent, 
Ch. J., and Spenceb, J., who delivered opinions, ruled that 
orders relating to the process and practice of the court — mere 
practicable orders, were not appealable. In Travis v. Waters 
(12 J. E. 510), Platt, J., who delivered the prevailing opinion 
in the Court of Errors, held that an order of the chancellor upon 
a point of practice, was not the subject of appeal. In that 
case, as well as in Classon v. ShotweU (12 J. E. 31), it was also 
held that an order merely resting in the discretion of the 
court below, was not the subject of an appeal. 

From that day to this it has been the established rule that 
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an order inyolving mere queetioiiB of practice and proceeding, 
or resting in discretion, did not involve the merits, and there- 
fore was not the subject of an appeal. 

This seemed to be as near an approach to a defmite role as 
'the courts were able to arrive at, yet it was not without diffi- 
culties in its application. The question has been frequently 
before the courts, and the rule has been adhered to with no 
other qualification or modification that I can discover, than to 
regard as appealable all orders which affect the subfitantial 
rights in controversy between the parties. 

Thus an order granting or dissolving an injunction was 
appealable because the merits had directly to be considered 
{Mo Viokar v. Walcott, 4 J. E. 610 ; see, also, 16 Wend. 373; 
Simpson v. JSaH, 14 J. R. 65 ; Martm v. Xhodb/y 6 Wend. 
11) ; but an order appointing a receiver was not because it was 
aside from the merits, did not pass upon the rights of the par- 
ties, but only related to the preservation of the property in 
dispute, pendente lite, (fihaprnan v. Ha/merBley^ 4 Wend. 173 • 
So an order awarding an attachment to bring up a party to 
answer for an alleged contempt was not appealable. {Burt v. 
Street^ 9 J. E. 443), while an order adjudging a party to be 
guilty of the contempt, and directing his arrest therefor, waa 
appealable. {MoCredie v. Senior^ 4 Paige, 378.) 

So an order refusing to set aside an order taking a bill as 
confessed, was held not to be appealable, because it did not 
touch, though it might consequently affect, the merits, but rela- 
ted mainly to mere matter of practice, and rented in the dis- 
cretion of the Court. {Rowley v. Vrni Benihuysen^ 16 Wend. 
369 ; aee^ also, 12 J. E. 31 ; Murphy v. Americcm lAfe Ins, 
and Trust Co,^ 25 Wend. 249.) But an order revising to 
allow witnesses to be reexamined was appealable, because it 
directly touched and affected the merits. {Beach v. JPkcUan 
Bankj 2 Wend. 225 ; see, also, Tripp v. Cook, 26 Wen I. ' 
150.) 

. So, also, orders as to " costs " have been considered as the 
subject of an appeal, according as they were matters appurte* 
nant to the merits, or depended merely on discretion. {Owen 
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V. CrriffUhj 1 Ves. 250; Taylor v. Popha/nij 15 id. 72; 
JenauT v. Jenov/r^ 10 id. 562.) 

So an order refusing a rehearing of a motion for instruc- 
tions to a master as to examination of a witness, is not 
appealable ( WHUamson v. Seyer^ 4 Wend. 170), because the 
application was addressed purely to the discretion of the 
chancellor, but an order reviving a suit against the represen- 
tatives of a deceased party is appealable where the rights of 
the party are affected by such revival. {Roger v. Patterson^ 
4: Paige, 450.) 

So an order merely irregular cannot be appealed from 
{(jihson V. Mani/m^ 8 Paige, 481), or one containing a mis- 
take in an arithmetical calculation. {Rogers v. Hosack^ 18 
Wend. 329.) 

From aU these cases I gather this as the established rule, that 
as all orders in the progress of a cause necessarily, in some de- 
gree, affect the merits, so all are the subject of an appeal 
unless they relate merely to matters of practice and pro- 
cedure, or rest in that discretion, which is not and cannot be 
governed by any fixed principles or rules, and that such rule 
was in the view of the legislature when it enacted the statute 
now under consideration. 

This view of the statute will give harmony to our entire 
system of review, while otherwise it might be somewhat 
incongruous. 

Thus a single judge, sitting in Special Term, has every 
question arising in the progress of a cause, from its com- 
mencement to final judgment, submitted to his determination. 
In all matters of practice, or resting merely in his discretion, 
his decision is final, but where that decision involves the 
merits as often as it may be made, and whatever shape it may 
assume, it is the subject of review at the General Term from 
time to time in the progress of the cause. From his decision 
nothing can go directly to the court of last resort. It must 
pass through the General Term, and whatever decision the 
court at its General Term may at any time pronounce, in ady 
stage of the cause involving the merits, and affecting the final 
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judgment, may ultimately be reviewed in the Court of Ap- 
peals after a final judgment in this court, so that while in the 
Court of Appeals a cause can be reviewed only once, it may 
be reviewed in this court at its General Term, as often as any 
decision shall be made at a Special Term affecting the merits. 
And every decision made in this court, involving the merits, 
and necessarily affecting the final judgment, may ultimately 
be reviewed in the Court of Appeals. 

But questions of practice, or resting merely in that discre- 
tion which can have no fixed rules, remain where they origi- 
nated, and can go no further to plague the appellate tribunak 
with mere matter of form and discretion. 

In this view of our system of appeals it must be apparent 
how important it is to withhold from the higher tribunals the 
incumbrance of mere practical matters, and at the same 
time to afford to parties the opportunity to review any matter 
affecting the substantial rights in controversy. 

Section 349 of the Code, which, though not immediately 
applicable to this case, has been freely referred to as illustrat- 
ing the meaning of the supplementary act, is in harmony 
with this view, and expressly excepts from an appeal any 
question of practice, unless it in effect determine the action, 
and precludes an appeal. 

These considerations dispose of this motion, and render it 
unnecessary for us to examine any of the other questions 
which were raised on the argument. Most of them, indeed, 
belong only to the consideration of the main question involved 
in the appeal, and it would be clearly impossible to consider 
them in this connection. 

The motion to dismiss the appeal must be denied without 
costs. 

In the mean time, and until the appeal can be heard, there 
ought to be a stay of proceedings on the order of the Special 
Term, and the precept issued under it. We entertain strong 
doubts of the propriety of having granted that precept, inas- 
much as it executes in part, at least, a decree which may ulti- 
mately be reversed on appeal. Formerly when orders of the 
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Court of Chancery could be appealed from without awaiting 
the final judgment, it was not of so much consequence about 
enforcing the execution of an interlocutory order, but now 
when such an order can be reviewed in the Court of Appeals 
only after final judgment it becomes the court to be very cau- 
tious how it executes an order in such a way as virtually to 
deny the right of appeal. Therefore it is that we think that 
proceedings on the precept ought to be stayed until we can 
determine whether it is proper to enforce the decree of the 
General Term before a final judgment shall be rendered. 
EowABDB and Mttchell, JJ., concurred. 

Motion denied without costs. 
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Februabt, 1860. 
Before Ebmonds^ Edwabds and Mitchell, Justicea 



In the matter of HENiuDarrTA BDeoks' will. 

On appeal from a decree of the Surrogate refusing to admit a will to pro- 
bate, where the decree has been set aside, and a feigned issue awarded, 
and the case is in this court onlj for the purpose of trying such issue, the 
question whether the appeal has abated by the death of the appellant, 
can be disposed of onlj in the Surrogate's Court. 

This was an appeal from a decree of the Surrogate of New 
York, refusing to admit a will to probate. The appeal was 
heard before the late circuit judge of the First Circuit, and 
the decree reversed, and a feigned issue awarded, to be tried 
under the statute, at the Circuit. 

After the issue was awarded, and before trial, the appellant 
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died, and the respondent applied to one of the judges, at 
Ohambers, for an order compelling the representatives of the 
appellant to revive the proceedings, or for a stay of proceed- 
ings until such revival. The order was revised, and the 
respondent appealed to the General Term. 

Wimng, for respondent 

(y Conor y for appellant. 

JSSmondSy P. J,: We fiilly concur with the jtfdge at 
Special Term. This court has the case merely for the purpose 
of trying the feigned issue. For all other purposes it is in the 
Surrogate's Court, and to that it must ultimately go back for 
final determination — and there the question of revival or 
abatement properly belongs. 

The order of the Special Term must therefore be affinned, 
with costs. 
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Febbuast, 1850. 
Before Edmonds, P. J., and Edwabds, and Mitchsll, JJ. 



Dunham & Ddcon v. Jasyib and others. 

Where a ship has been built under a special agreement, whereby one of the 
owners was to be master, others to be ship's husbands, and the vessel to 
be employed on joint account as a regular packet between New York and 
Glasgow, it is a partnership both as to ship and freight. 

In Bach case it is not a matter of right of either party, on a dissolution, to 
have a receiver appointed, or an injunction, but only where they may be 
necessary for the protection of the rights of parties ; and it may be proper 
to deny both where, by taking adequate security, the rights of parties 
may be fully protected, and the expense of a receivership be avoided. 

If, however, the ship is owned in common, and not in partnership, it is 
not a matter of right of one of the owners, on a disagreement among the 
owners as to the manner of employing her, to have an injunction restrain- 
ing her being employed at all. In such case, it will be proper for this 
court to adopt the admiralty rule, and allow the majority of the owners to 
employ the vessel at their own risk, pending a suit, on giving security to 
retnm the vessel into the jurisdiction of the court, to abide the judgment 
of the court, or so to retnm the present value of the interest of the mi- 
nority. On a motion for an injunction in such case, Seld, that, it is not 
necessary to pass on the question whether the minority of the owners can 
participate in the profits of such intermediate employment of the vessel. 
That ought to be reserved for the final hearing, and, therefore, the security 
ought also to be to account for such share of profits, in case, on final 
judgment, they shall be adjudged to be entitled thereto. 

Dunham & Dimon, partners in trade, entered into a con- 
tract with the defendants to build a ship to run as a regular 
packet between New York and Glasgow, to be built under the 
superintendence of C!hurchill, one of the defendants; and, 
when finished, to be commanded by him, under the agency of 
D. & D. — ^D. & D. owning one-quarter, and the other three- 
quarters being owned by the defendants, in shares of one- 
sixteenth, or one-eighth, each. After the ship was built, and 
Wl run some time as a regular packet, some disagreement 

19— vol 2. 
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arose between D. & D., on one side, and Chnrcliill and tho 
other owners on the other side, whicK resulted in the majority 
of the owners depriving the plaintiffs of their agency, and 
transferring it to another person, but continuing the vessel on 
the same trade, and under the same master. 

D. & D. then filed their complaint against the otlier own- 
ers, claiming that they had a lien on the freight carried on 
the last voyage, for their advances on account of the ship, 
and praying an injunction restraining the defendants from 
collecting it ; praying that the ship might be sold, and the 
proceeds distributed among the owners ; and, in the mean- 
time, for an injunction restraining the defendants from sailing 
the vessel. 

A preliminary injunction being granted, a motion was made 
at Special Term to set it aside. An order was granted setting 
it aside, on condition that the defendants should give a bond, 
with security, in the penalty of $10,000, conditioned to pay 
D. & D. whatever sum might be found due to them as ship's 
husbands ; and a farther bond, with security, in the penalty 
of $25,000, conditioned for the safe return of the ship within 
the jurisdiction of this court, to abide its judgment; or, in 
case she was not returned, to pay to the plaintiffs the present 
value of their interest. And in case such bond was given, the 
defendants were to be at liberty to employ the ship at their 
own risk, and expense, and for their own benefit, to the exdn- 
sion of the plaintiffi, pending the siiit. 

From that order D. & D. appealed. 

Doi/le amd F. B, ChMmgy for plaintiffs. 

TT. M. Eo(vrt8^ contra. 

Edmonds^ P. J. : As to the freight, these parties were 
partners, and liable to the rule which governs this court in all 
cases where the partners do not agree, but one ousts the othff. 
In such cases a receiver will be appointed, where that is neces- 
sary to the protection of the interest of the parties. Here no 
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receivership was necessary, so long as the defendants would 
give, as they were required, adequate security to account for 
the freight. That they have done, and the plaintiffi are just 
as much protected as if the freight had been brought into 
court and put into the hands of its officer. That being the 
case, there was no occasion to subject these parties to the 
expense of a receivership. The plaintiffs have no absolute 
right to a receivership. They have a right to have their inte- 
rest protected against the aggressions of their partners. That 
has been amply done as to the freight, and I can see no cause 
they have to complain on that account. 

As to the vessel, the matter stands in a different light. A 
ship, as well as a house and lot, may be owned in partnership, 
as well as in common ; and I was inclined, on the hearing 
below, to regard the contract between these parties as a part- 
nership, and I am not certain now ths^t it ought not so to be 
regarded. But, looking at the matter not as a partnership, 
but as a tenancy in common only of the vessel, still I did not, 
nor do I now, discover any absolute right the plaintiffs have 
to restrain the other owners from any charge over, or use of, 
the ship pending the dispute between them. It was not nec- 
essary for the interest of parties, or of commerce, that the 
vessel should lie idle pending the suit ; and she must either do 
60 or be used by the plaintiffs, if their claim is listened to. 
For, as to the court's running the vessel by and through its 
reaiver, that was out of the question ; and I could discern no 
better disposition to make of her than to apply the admiralty 
rule in cases where joint owners disagree as to the use — that 
is, to allow the majority owners to use her at their own risk, 
on giving security for her return, to abide the judgment of 
the court, or for the return, at least, of the plaintiffs' present 
interest in her. In all this, the plaintiffs are still fully pro- 
tected as to all their interest, except only as to their share of 
the profits of running the vessel pending the dispute. 

As to that, it must be borne in mind that, at the Special 
Term, they did not ask to participate in those profits while 
the vessel should be used by the other ovniers, nor did they 
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ask for leave to use her themBelves. They demanded that she 
should be sold on a final decree, and, in the meantime, that 
the other owners should be restrained from using her. Such 
is the prayer of their complaint, and such was alone the con- 
sideration presented on the argument below. This did not 
appear to be equitable ; for it seemed to me to be an attempt 
to use a provisional remedy for the purpose of enforcing Buch 
judgment as they deemed themselves entitled to before the 
court had an opportunity of determining whether they were 
entitled to it or not. Now, however, on this appeal, the case 
for the plaintiffi is presented in a very difierent aspect. Now, 
they complain that their share of the profits of using the 
vessel are, in fact, confiscated pending the litigation ; and 
claim that they have a right, under the articles of agreement, 
to run the vessel themselves, in conformity with its stipula- 
tions. I doubt their right thus to raise points on their appeal 
that were not raised below. It is a violation of all rule, and 
of the good faith that is due, in such cases, alike to the court 
and to the parties. On neither of the points now raised did I 
pass any judgment below, and for the simple reason that they 
were not raised before me then. This ought to be a sufScient 
answer to the appeal. 

But as we have power to modify, as well as to reverse or 
affirm, the order of the Special Term, it will be as well to 
look into this new view of the case, and see whether in this 
aspect any injustice has been done. As to the confiscation of 
the plaintiffs' share of the profit, as it is called, pending the 
litigation, I can only say that it was not necessary for the pur- 
poses of the motion below to decide that the plainti£& should 
not share in the profits of using the vessel, while she was run 
solely at the risk of the defendants, who were bound ulti- 
mately to bring back, into the jurisdiction of the court, the 
vessel herself, or the plaintiffs' present interest in her. That 
might have been properly left for decision on the final judg- 
ment. If the vessel herself should be brought back, the de- 
fendants' shares in her would be subject to the judgment of 
the court, to answer for any share of profits which plaintiffs 
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might be entitled to. But in case only the value of plaintiffi' 
present interest be brought back, I perceive the bond makes 
no provision for any such profits. That might easily have 
been made if the plaintiff had asked for it, by inserting a 
proper clause in the condition of the bond, and even now the 
bond naay be amended by inserting such a clause, in case the 
court shall not deem it advisable to adopt the admiralty rule 
in full, and refuse the plaintiffs any share in the profits while 
the vessel is run at the risk of the other parties, or, at least, 
to sanction it so far as to refuse to require the defendants to 
give security for that, leaving the plaintiffs to their appropri- 
ate remedy in that respect in the end. 

The other claim of the plaintiflfe themselves, to run the ves- 
sel in the particular trade for which she was built, because it 
was so provided in the original agreement, is liable to many 
objections. That agreement is clearly, in part, at least, a 
partnership agreement, and liable to the application of th« 
equity practice in eases of disagreement among partners. 
How could such a decree as the plaintiffs now ask, be en- 
forced ? One of the owners was to be master, another ship's 
husband, and the others to share in the risk and expense of 
running the vessel as a regular packet between New York and 
Glai^ow. K any of them refused to perform his part, could 
the court compel him ; or, if the other owners were dissatis- 
fied with the master, could he compel them to let him sail her 
as master? This sort of disagreement might put an end to 
the connection, but I know of no principle which would 
require this court to compel its continuance, and, least of aU, 
that would allow the master, in defiance of the remonstrance 
of all the other owners, to sail the vessel and carry on the 
business. Yet, if the principle contended for be right, this 
would be the result. Suppose Churchill refuses to go as mas- 
ter while plaintiffs remain the agents, and the plaintifib 
refuse to act as agents while Churchill should be master, how 
is the court preliminarily to determine between them— and, 
above all, on what principle would the court be justified in tak- 
ing the vessel out of the hands of the other owners, and putting 
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lier entirely under the control of either one of these contend- 
ing parties? Yet that may be done if the doctrine advanced 
by the plaintiffs be sound. If it might, on what ground 
should plaintiifs be favored more than the master — and why 
might not the master be put into the entire control as well as 
the agents? It would be vain to say that that would depend 
ui)on which is in the wrong, or nearest to being in the right. 
That is a question which can be solved only in the final judg- 
ment ; and the inquiry now is, what is to be done in the 
meantime ? I confess that, view the case as I may, I can see 
no better rule to adopt for such intermediate period, than that 
wliich is established in admiralty, and which, in the court 
below, I borrowed for the purpose of doing the best justice I 
could l)etwecn these parties, while I can readily perceive how 
a great deal of injustice may be done by adopting either of 
the courses which the plaintiffs have successively pressed upon 
our consideration — and that is, either to lay the ship up in 
idleness until the suit shall be ended, or allow the plaintiffs, a 
small minority of the owners, to run her in defiance of tlie 
will of a large majority. 

Such is the light in which this case strikes me, if the par- 
ties are to be considered as tenants in common in the sliip, 
and not as partnei's. But it seojiis to me that they are rather 
to be regarded as partners. In Doddinyton v. Sallett (1 Yes. 
Sen. 497), there was a contract for building a ship for the 
servifo. (»f tlie East India company, and for fitting her out, 
managing and victualling her. This was held to be a partner- 
ship as to the ship. I am aware that in ^Ea? parte Young (3 
Ves. & Bea. 242), Lord Eldon overruled that case ; and that 
our chancellor, in NicoU v. Mumford (4 Johns. Ch. K. 525), 
regarded it as a case which had never had effect, and had 
been authoritatively exploded. But when this last case was 
before our Court for the Correction of Errors, on appeal from 
the chancellor's decision in 20 J. R. 635, Chief Justice Spex- 
OEB, who delivered the prevailing opinion, expressly reasserted 
the doctrine of Lord Habdwicke, in 1 Ves. Sen., and as it 
had been held by Lord Mansfield, in Smith v. DeSylva 
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(Cowp. 469), and appKed it to a case where the parties were 
joint owners of ship and cargo, which they had sent on a 
trading voyage, on joint account. He held that they were 
partners, and on that ground oar court of last resort decided 
that case. So that I am constrained to regard that as the 
settled rule in this State. Upon that principle this was a 
partnership between these parties as to vessel as well as 
freight. In such case it is not usual or proper to grant an 
injunction and follow it up, as it must be, by a receivership 
of the partnership property, unless it should be necessary for 
the protection of the rights of parties against some threatened 
or apprehended abuse. For such protection, the bond re- 
quired by the order of the Special Term was amply suiEcient. 
No abuse has been suggested that could not be amply compen- 
sated in damages, and as amply covered by the security 
exacted. 

In every aspect, then, of the case, the order below was un- 
exceptionable, except as it attempted to pass on the question, 
whether the plaintifls would be entitled to share in the profits 
of employing tlie vessel, pending the suit. That ought to have 
been avoided ; and, to do that, tlie bond for $25,000 must be 
amended, by inseiting a condition to account for, and pay 
over, the plaintiffs' sliare of such profits, if on the final judg- 
ment it shall be detemiiiicd that tliey are entitled to any. 
Unless such amended bond be filed in twenty days, the in- 
junction will be revived. The costs of this appeal to abide 
the event of tlie suit. 

Order of Special Term affirmed, with a modification as to 
profits. Tlie costs of the appeal to abide the event. 
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Thk People v. Chaeles Cbowe. 

When homicide is justifiable, and who is to be the judge whether thflEie Is 
reasonable groond to apprehend danger. 

In sncii case the danger most be to the person, and not to property. 

The diflerenoe between manslaughter in the third and fourth degr eca . 

To constitute the third degree, the two elements — heat of paasioik and dan- 
gerous weapon — must both be present. 

The prisoner was indicted for murder. He was an Irish- 
man, and had emigrated to this country in 1847. In 1850 he 
lived with his family in the lower part of Pearl street, and 
kept a small store in the basement. His wife kept boarders, 
among whom was William White, the deceased. 

Prisoner had made a bargain with Wliite to sell out the 
store to him for $450, on which $80 had been paid. A dis- 
pute arose between them, W. claiming immediate possession 
of the store, and prisoner refusing to give it up until aU the 
money was paid. In consequence of this dispute W. was 
turned away as a boarder, and after tliat made several attempts 
during the ensuing two or three weeks to obtain possession. 
On one occasion, at a late hour at night, when prisoner was 
absent from home, W. broke into the store by force and at- 
tempted to turn prisoner's wife out of doors. She, however, 
obtained help and drove him away. Thereupon prisoner had 
him arrested and tried at the Sessions, where he was sentenced 
to pay a fine of $10 or two months imprisonment. He paid 
the fine after a few day's confinement. At another time he 
forced his way into the store in the day-time, in prisoner's 
absence. He had a whip in his hand, and threatened to beat 
Mrs. 0. 
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W, was under great excitement about the store for Bome 
time. At one time he told prisoner that he was boes of the 
shanty, and would do as he liked ; would set fire to it, if he 
pleased, and would like to see the man who would put him 
out; he had as much straight law and crooked law as a don- 
key would draw, and there was no use in prisoner's contend- 
ing with him. At another time, on a Sunday night, he came, 
with two or three others, when prisoner was absent, and 
knocked at the back door and demanded admittance ; said he 
would get in, and if they did not let him in he would break 
in and have all their lives ; and he broke in the window and 
took out the sash. 

When he was on trial for this violence, he threatened the 
justice who tried him, and said that when he got out he would 
make the prisoner " crow." 

At another time he tried to borrow a pistol, and said he 

wanted to kill a d d Irishman. Before the justice he had 

said he would take possession forcibly, and, as he went to 
prison, he threatened the prisoner. A short time before he 
was shot he armed himself with a club, and said that Crowe 
had had him in prison, and he was going down to his house to 
have satisfaction. At another time he had said if there was 
no law to give him possession, he would take the law in his 
own hands. At another time he said he had got a gun, and 
was going down and would have possession, or there would be 
a corpse ; and he told the prisoner that he was a Mexican war- 
rior, and had fought the battles there, and cared no more for 
the life of a man than of a dog, and would have the place in 
spite of him ; that he had often trampled on the bodies of 
hxunan beings, and cared not a God damn pin for them. 

These things coming to the knowledge of the prisoner, he 
obtained a gun, and kept it in his house, loaded. He went 
to the captain of police in his ward, and asked if he could 
use firearms in self-defense, and was told that if he was in 
dread of his life, and in the last necessity, he had a right to 
use firearms to defend hinisell He left, saying then he would 
defend himsel£ 

20 — vol. 2. 
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That same night, at about ten o'cldck, after White had 
armed himself with the club, he went to the prisoner's house 
and knocked violently at the store door, when there were 
eight or ten people around. The prisoner came out of his 
house with the gun in his hand, and cried to the people to get 
out of the way, he was going to shoot that fellow. They all 
fled immediately, and White among them. The prisouer fol- 
lowed him closely, and as White stumbled, in trying to get 
into an adjoining house, the prisoner fired his gun, hitting 
White in the back, killing him instantly. 

At this time the prisoner had a child lying very sick and at 
the point of death. 

The defense interposed for the prisoner was that it wa« jns- 
tifiable homicide, and that, if it was not, it was only man- 
slaughter in the fourth degree ; for though death had been 
effected with a dangerous weapon, yet there had been no evi- 
dence of any heat of passion on the part of the prisoner, or 
any excitement, except fear that White would break in and 
rob, or set fire to the house, or injure his dying child. 

The Jvdge charged the jury as follows : 

The homicide in this case can be justifiable only on two 
grounds : 

1. K the prisoner was resisting an attempt to commit a 
felony upon or in his dwelling-house, or — 

2. In the lawful defense of himself, his wife or child. 

There is no reason to suppose that the deceased was mak- 
ing any attempt to commit a felony in the prisoner's dwelling- 
house, for a trespass is no felony ; and it was, therefore, the 
second point only that the jury were to consider. 

That involved the defense of the persons of the prisoner 
and his family, and not of his property. The jury would 
therefore discard from their minds all considerations of the 
apprehension of fire or robbery, and look only to the question 
of danger to the persons of the prisoner and his family ; and, 
as to that, the question was, was there a reasonable ground to 
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apprehend a design to do some great personal injury to them, 
and was there imminent danger of such design being accom- 
plished? 

And in regard to that, the question was, not whether there 
was actual danger, nor whether the prisoner honestly enter- 
tained apprehensions of it, but whether, in the judgment of 
the jury, under all the circumstances of the case, there was 
reasonable ground to apprehend such danger to the persons of 
the prisoner and his family. 

That subsequent events showed that there was, in fact, real 
danger, is not the point, but whether those coming events so 
cast their shadows before, as to cause well-grounded apprehen- 
sion of it, and not whether the prisoner apprehended danger, 
or honestly believed he had cause to apprehend it, but whether, 
in the opinion of the jury, there was reasonable ground for 
apprehension. 

It was important to keep this distinction in view, for in one 
case it would be the fears of timidity that would render a 
homicide justifiable, and, in the other, it would be the fact of 
reasonable cause, judged of by men of sense and discretion. 

If, then, the jury believed that at the time of the homicide 
there was, in fact, and not merely in the prisoner's mind, rea- 
sonable ground to apprehend there was a design to do some 
great personal injury to the prisoner, or his family, and that 
there was, in fact, and not merely in his mind, inuninent dan- 
ger of such design being accomplished, they would find the 
homicide justifiable, and acquit the prisoner of all charge. 

But if, on the other hand, they believed that the acts and 
threats of the deceased were merely to get possession of the 
store, under the contract of sale, then, no matter what may 
have been the apprehensions of the prisoner, the homicide 
was not justifiable, and the prisoner was guilty of either mur- 
der or manslaughter. 

To find him guilty of murder the jury must be satisfied 
that when he procured and used the gun he had an intention 
to take life ; and they might well inquire whether his inten- 
tion was not, rather, to use the weapon just so far as would 
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be ueoessarj to protect himself and familj, and domicil, from 
the repeated and threatened invasions of the deceased. 

If one of these suppositions was as likely to be tme as the 
other, then it would not do for the jury to find an intention to 
kill, and convict the prisoner of murder. 

Then, as to manslaughter, the jury could not find the pris- 
oner guilty in the first or second degrees at all, nor in the 
third, unless they were satisfied that the killing was both by ft 
dangerous weapon, and in the heat of, and impelled by, pas- 
sion ; and, if not so satisfied, the offense would be manslaugh- 
ter in the fourth d^ree. 

In looking for evidence of the heat of passion, the jmy 
would not overlook the fears of the prisoner, the provocatioDS 
he had received, his ignorance of our laws, and, above all, the 
pains he had taken to inquire of the only authority aocesfiible 
to him, whether he had a right to use firearms under the cir- 
cumstances. 

At the same time the jury must beware that they did not 
permit these considerations to carry them too far. For while* 
if we could look only at the prisoner, we might well say that 
he was guilty only of a mistake, into which he had been led 
by the imperfect answer of the police, and he ought therefwe 
to go fi*ee. On the other hand, the court and jury have a 
duty to the public to perform, and that is to so administer the 
law as shall lay down rules that will protect the lives of the 
people, even from the consequences of a mistake as to the law. 

The prisoner was found guilty of manslaughter in the fourth 
degree. 
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TtfniT.TCR y. BusBOWS. 

What is the non-residence which authorizes an attachment. 

A partj who formerlj resided in another State, and having abandoned that 
and come to this State, undetermined whether he will settle here or else- 
where, is a non-resident against whom an attachment may issue. 

In this and two other cases attachments were taken out 
against the defendant as a non-resident. It appeared that he 
had formerlj resided and married in this State, and had then 
emigrated to Indiana, where he had been engaged in mercan- 
tile business, in which he had failed. After his failure he had 
returned to this State with his family, and lived in his father- 
in-law's family, in tlie city of New York, while he was look- 
ing out for an opportunity of again getting into business ; and 
whether he should finally settle in this State, or elsewhere, 
v;a8 undetermined. On this state of facts he moved to dis- 
charge the attachment, on the ground that he was not a resi- 
dent of Indiana, but, if any where, of this State. From an 
order at Special Term denying the motion, he appeale L 

Edmonds, P, J, : I am of opinion that the decision of the 
Special Term in these cases was eminently proper. The ques- 
tion is not whether the defendant is a resident of Indiana, but 
whether he is " not a resident of this State." The provision 
of the Code, section 227, authorizes an attachment "against 
a defendant who is not a resident of this State." The defend- 
ant was at one time a resident of Indiana, but that residence 
he has abandoned, and he has returned with his familv to this 
State; but whether he will take up his residence here, or else- 
"where, he is yet undetermined ; that is to depend upon his 
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prospects of getting into business. Until his mind shall be 
settled on that point, until he shall come to a determination, 
and have a fixed place of habitation, with an intention of 
staying there, he cannot be said to have a I'esidence any where. 

Order of Special Term afl^med, with costs. 
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Cabboll v.. Carroll. 

An executor, to whom the testator had given power to sell his real estate, 
for the payment of debts and legacies, and for the division of the balance 
among the devisees named in the will, by his acts held himself ont to the 
devisees as engaged in winding up the estate, and discharging claims 
that would be prior to theirs ; . 

ffeld, that while he was doing, or professing to do, this, the statute of 
limitations could not run against them who had no rights as against him, 
until those prior claims were paid. 

ffeld, also, that every new act of his, in raising money as executor, ont of 
the estate, to pay the debts, was an acknowledgment of his oontinaoua 
acting as executor, and his continued and unbroken liability as eiecutor. 

Held, further, that executing mortgages in the character of executor, npon 
a part of the estate, reciting the power for that purpose given him in the 
will, and alleging that it was " for the purpose of rusing funds to pay 
off and discharge existing debts and liabilities upon and against the 
estate of the testator," were acts of this description. 

If lands are sold by an executor, under a power for that purpose, contained 
in a will, to pay debts, a devisee who has an interest in the residue has a 
right to an account from the executor, of what the debts of the testator 
were and of what amount of personal estate has been received by the 
executor to pay those debts, that he may know whether such sales are 
valid ; and, if valid, whether he is entitled to any ; and, if so, how mnch 
of the money raised thereby. 

In Equity. The bill was filed in December, 1846, in the 
Court of Chancery, by the complainant, one of the heire. 
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legatees, and next of kin, of Charles Carroll, deceased, against 
the executor, Charles H. Carroll, to obtain a full account of 
the testator's personal estate, the disposition thereof by the 
executor, the moneys received by him from the real estate, 
and what dispositions he had made of them; and a general 
account of the defendant's transactions as executor ; and that 
the moneys due fr(3m him to the estate might be distributed 
among the parties entitled thereto. The bill set out the will 
of Charles Carroll, made the 14th of September, 1823, con- 
taining devises and legacies to his wife, and children, of 
whom the complainant was one, and appointing the defendant, 
one of the testator's sons, his sole executor, with full power to 
sell and dispose of all or any part of the real estate, or to 
lease or mortgage it, for the payment of the debts and legacies, 
and for the equal division of the balance among the testator's 
seven children, should a sale for the latter pui-pose be deemed 
necessary and proi>er by the executor; but the bequests to 
his children were not to be apportioned among them until the 
sum of $10,000 was taken out for the executor, and the same 
amoimt for the testator's wife, nor until all the testator's just 
debts should be provided for and paid out of his estate. The 
bill further stated the death of the testator, in October, 1823 ; 
that in 1824 letters testamentary were issued to the defendant, 
who took upon himself the duties of such executor, and took 
possession of all the personal estate of the testator, and of all 
his real estate, and had ever since acted, and at the time of 
filing the said bill was still acting, as the executor of the estate 
of the said testator, under the provisions of his will. The 
biU also showed that in March, 1838, the defendant, describing 
himself as executor of the last will and testament of Charles 
Carroll, and reciting the power of sale, leasing and mortgag- 
ing, contained therein, made two conveyances, in the nature 
of a mortgage, to the Farmers' Loan and Trust Company, for 
$43,000 ; and this was alleged, in these instruments, to be 
" for the purpose of raising funds to pay off and discharge 
existing debts and liabilities upon and against the estate of 
the said testator." 
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The defendant demurred to the bill, alleging yarious grounds 
of demurrer to different parts of the bill, but relying mainly 
upon the statute of limitations. 

B. F, Buttery wnd O. Wood, for the plaintiff. 

C. P. Elrtta/ndy for the defendant. 

Ed/monda^ J. : Where the defense clearly appears from the 
face of the bill, the statute of limitations may be set up on de- 
murrer, but where any thing is averred in the bill ^hich 
would take the case out of the statute, the defense can be 
available only by plea or answer ; and for this simple reason, 
that as a demurrer to the whole bill admits all the facts stated 
in it, it necessarily admits, as well, those which take the case 
out of the statute as those which bring it within it. 

Such is this case, for if on the one hand the bill admits that 
letters testamentary were issued to the defendant, in 1824, 
whereby a cause of action accrued in 1825, it also admits that 
in 1838 the defendant executed two deeds, out of which grew 
also a cause of action, and that defendant, as executor, was at 
the time of filing this bill in possession of all the devised prop- 
erty, and acting still as executor, out of which also a cause of 
action accrued. The cause of action growing out of the deeds 
of the land could, in no sense, be said to have arisen until 
those deeds had been executed, and that was within ten years 
of the commencement of the suit. Another cause of action, 
as to the rents and profits, growing out of the defendant's pos- 
session, down to the commencement of the suit, is a continu- 
ing one, and if the bar of the statute is good as to a portion 
of those rents and profits, it is manifest that as to part of them 
it is not good. So that even if the bar of the statute be good 
as to the personal property, by reason of the cause of actions 
having arisen in 1825, the manner in which the defendant has 
set up his defense will not allow him the benefit of it, without 
also overruling two causes of action, which, as it now appears, 
are not barred by the statute. 
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I do not mean to say that the statute is a good bar as to the 
personalty. It is not necessary for me to decide that, for even 
if it be good it cannot be allowed on this demnrrer, because 
it would carry along with it, into the power of the statute, 
two causes of action which are exempt from it. 

The demurrer, so far as it rests on the statute of limitations, 
must be overruled. 

The next objection taken on the argument relates to the 
vagueness and imcertainty of the bill. 

The uncertainty which is available on demurrer, is that 
which does not not distinctly inform the defendant of the 
natnre of the case which he is called upon to meet, and will 
not enable the court to ascertain what relief the party is enti- 
tled to. JSTo such objection can be taken to this bilL It is 
snfficiently definite for the information of the defendant, and 
the court, and if there are any averments so vague that the 
defendant may not know how to answer, they are of such a 
character that defendant can have the full benefit of his objec- 
tion, in his answer and exceptions to it, if any be taken, and 
are not of such a nature as to affect the general frame of the 
bill or impair its cause of action. 

in this respect, also, the demurrer must be overruled. 

The remaining objection taken on the argument relates to 
multifariousness. 

The general object of the bill is to have an account from 
the defendant of his executorship of his father's estate, and to 
eorrect any vnrong that he may have committed as such. 

So far as he is concerned it is sufficiently single, and he 
cannot object that, as to him, it is multifarious ; and if it had 
not been for the deeds and mortgages he executed, there would 
be no pretense for this objection. Having given them, as he 
claims, under the power given him by the will, and in execu- 
tion of it, if the plaintifi^ meant to aflSrm them, the objection 
would not apply, for still the single purpose of the bill would 
be to call the defendant to an account. 

The plaintiff had a right to frame his bill, in respect to 
those lands, in a double aspect — either to vacate the deeds 
' 21— vol. 2 



162 EDMONDS' SELECT CASES. 

Carroll ▼. Carroll. 

and mortgages, .or to have his share of the avails of them, h 
aiming to vacate the deeds, it was of course necessary for him 
to implead as parties those who claimed under them, and the 
multifariousness, if any, arises from the fact of his having 
framed his bill in this double aspect as to those lands. 

It was claimed, on the argument, that the bill had not sudi 
double aspect ; that it did not ask an account of the avails of 
those deeds and mortgages, but merely sought to set them 
aside, and therefore it was urged that it was multifaiious, and 
after all, the objection was reduced to that single point, and 
depends on that fact. 

In this respect the counsel was mistaken ; the bill does ask 
an account of the moneys which the defendant received under 
those deeds and mortgages. It asks that as specifically and 
as clearly as it asks any thing, and the whole objection neces- 
sarily falls to the ground. 

The plaintiif is entitled to the account he asks for; that 
account is of the whole executorship, and necessarily involves 
all the transactions connected with it, and as necessarily 
brings in as parties those who claim an interest under any act 
done by the defendant as such. There is no view of multifa- 
riousness which I can take, which would enable me to bfing 
such a case within its scope. 

The judgment must therefore be for the plaintiff, overruling 
the whole demurrer. 

[This judgment was affirmed on appeaL See 11 Barb. 208.] 
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Manley v. Patteeson. 

In an action to recover the possesad/sn of personal property, the plaintiff 
claimed the immediate delivery of the property, and served the sheriff 
with the affidavit, notice, and undertaking mentioned in the Ck)de. The 
defendant excepted to the sureties named in the undertaking, and they 
omitted to justify. The sheriff returned that the property in question 
had heen concealed or retnoved, so that the same could not be taken by 
him. On this the plaintiff obtained an order of arrest, and the defendant 
was arrested. On motion to vacate the order of arrest, Held, that the de- 
fendant was not entitled to his discharge from custody, or to have the 
action discontinued, either because the plaintiff's sureties omitted to jus- 
tify, or on showing that such sureties were insuf&dent or insolvent ; that 
on such a motion the sheriff's return is prima facie evidence that the 
property has been concealed or removed to prevent its being taken ; but 
the defendant may rebut the presumption thus raised, and on its appear- 
ing that the defendant neither concealed, removed, or disposed of the 
property, to prevent its being taken, the court will vacate the order of 
arrest. 

8tmbU. That where goods have been taken from the defendant, and deliv- 
ered to the plaintiff, the court has no power to order the return of the 
goods because the plaintiff's sureties are insuf&dent or insolvent. 

This was an action for the recovery of personal property. 
It appeared that the plaintiff had claimed the immediate de- 
livery of the property, under chapter two, title seven, of the 
Code, and that he had served the sheriff with the affidavit, notice 
and undertaking, required ; that the defendant had excepted 
to the sureties named in the undertaking, and they had omit- 
ted to justify ; and that afterward the sheiiff made a return 
that the goods in question had been concealed, removed, or 
disposed of, so that they could not be found or taken by him. 
On this return the plaintiff obtained an order for the arrest of 
the defendant, and on that order the defendant had been aiTCst- 
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ed. Defendant now moved to have the order of arrest vaca- 
ted ; that he be discharged out of custody, and to have the 
action discontinued, on the ground that the plaintiff's sureties 
had omitted to justify ; that they were insufficient, and that 
the defendant had not concealed, removed, or disposed o^ the 
property in question, so that the same could not be found or 
taken by the sheriff. 

Edmonds^ J. : In this case, when is an action for the re- 
covery of the possession of personal property, the question 
arises, what are the consequences of the plaintiff's omittiiig to 
have his sureties justify when excepted to? The Code has 
provided for the omission of the defendant's sureties to justify 
when he demands a return of the property. In such case the 
property shall be delivered to the plaintiff. But the Code is 
entirely silent as to what is to be done in the event of such an 
omission by plaintiff, except that it provides that the sheriff 
shall be responsible for the sufficiency of the sureties until 
they do justify. Is that all the remedy for the defendant in 
such case ? or may he have a return 6f the property to him, 
or a discoutinuance of the suit? 

He cannot have a discontinuance of the suit, because the 
proceedings of the plaintiff to obtain possession of the prop- 
erty are not now, as they formerly were, a part of the ma- 
chinery of commencing the suit. An action of replevin, as 
it may yet be called, may be commenced and carried on to 
judgment, without the plaintiff's ever demanding the posses- 
sion of the property, as he need not demand the delivery of 
the property at the time of issuing the summons ; and the 
final judgment may be for the value of the property, if the 
plaintiff please to waive a return, so that the suit may go on 
without the plaintiff entitling himself to the immediate pos- 
session of the property, and it would clearly not be proper to 
order it to be discontinued because of his omission to do so. 

So, too, it would be improper, while the property is in the 
sheriff's hands, and before he delivered it over to either of the 
parties, to stay it there, or order it delivered over to the de- 
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fendant bj reaaon of any such omission ; because if the defend- 
ant does not within three days demand a return of the property 
to him, the sheriff is bound to deliver it to the plaintiff with- 
out any reference to the fact whether his sureties justify or 
not; and, after it has been thus delivered, I can discover no 
power in the court to order it redelivered to the defendant, 
except on final judgment, nor any mode in which an order 
for its redelivery, prior to judgment, can be enforced ; so that 
it would seem that when the property has been delivered to the 
plaintiff, even when his sureties are utterly worthless, the stat- 
ute has provided no remedy, except the sheriff's responsibility 
for the plaintiff's omission to justify his sureties, though it 
has provided, in case the defendant omits to justify his sure- 
ties, for two remedies, viz. : the sheriff's r«Bponsibility, and an 
order for its delivery to the plaintiff. 

When the property has not been delivered to the plaintiff, 
though its immediate possession has been claimed, it would 
seem that the court is equally unable to afford a remedy. 
When the sheriff has returned that the property is eloigned so 
that it cannot be replevied, the plaintiff may apply for an 
order to arrest the defendant and hold him to bail. To that 
order the plaintiff has an absolute right, when it shall appear 
to the judge that a sufficient cause of action exists, and that 
the property has been eloigned ; and I do not see that the 
judge has any right to refuse the order to arrest, even if he 
is fully aware that the plaintiff has put in sham security ; and 
if for that cause he cannot, in the first instance, refuse the 
order, the court could hardly, for that cause, afterward set it 
aside. 

So that it appears to me, that in every aspect of the law, 
if the sheriff has taken sham security, and, on that, the prop- 
erty has been delivered to the plaintiff, or, for want of that, 
the defendant has been arrested and held to bail, he is entirely 
without remedy, except the responsibility of the sheriff. 

This ground of defendant's motion to vacate the order of 
arrest therefore fails. 
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But there is another ground on which I think the motion 
can be sustained. 

The arrest is founded on the fact that the property has been 
concealed, removed, or disposed of, so that the sheriff could 
not find or take it, and not on the fact that the sheriff so 
returns, so that even when the sheriff makes such return, as 
he has in this case, it is still open to inquiry, on a motion to 
vacate the order to arrest, whether in fact it is so. The sheriff 
may have been deceived, or been misinformed, and the defend- 
ant's liability to be arrested is not to be affected thereby, and 
though, prima facie^ such return may be sufficient to war- 
rant an order to arrest, yet the defendant may apply by affi- 
davits on his part, and, of course, by setting up new facts, to 
vacate the order. 

Such is the application in this case, and, on the affidavits, I 
am satisfied that the defendant had not so removed, concealed, 
or disposed of, the property as to warrant his arrest, but^ on 
the other hand, made such disposition of it as his duty re- 
quired. 

The plaintiff's mistake has been in bringing his suit against 
the wrong person, and he cannot now correct that mistake 
merely by proving that the defendant once had the property 
in his possession, when it clearly appears that he parted witli 
it legally and openly. 

The order of arrest must be vacated. 
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Phelps v. Cole and "Whttnet. 

Areoeiyer who proBecntes or defends an action as such, without leave of the 
court, first obtained, is liable personally for the costs. 

The plaintiff commenced this action as receiver without 
obtaining the leave of the court appointing him, and having 
failed in his action, a motion was now made for costs against 
him personally. 

JEdTnondSy J. : A receiver must not subject thc'Cstate com- 
mitted to him to unnecessary expense. He cannot bring a 
suit without consent of the court, nor even defend one brought 
against him, without such leave, where either such prosecution 
or defense are to charge the expenses to the estate. He is an 
oflBcer of the court, charged with the duty of taking care of 
property in the possession of the court, and he cannot incur 
expense in regard to it without the court's leave. 

This plaintiff might have protected himself by first apply- 
ing to the court for leave to prosecute this suit ; but not hav- 
ing chosen to do so, he cannot avail himself of his official 
character to escape the responsibility growing out of his false 
clamor. This is the general rule, to which there are excep- 
tions, but the plaintiff shows nothing to bring himself within 
any of them. Any other rule would enable receivers to har- 
rass and oppress others at pleasure, and with impunity. 

The motion for costs against the plaintiff, personally, must 
be granted. 



168 EDMONDS' SELECT OASES. 

Tobias v. BogeiB. 

NEW YORK SPECIAL TERM. 

November, 1850. 

Before Edmonds, Jnstioe. 



Tobias y. Rogers. 

The riglit of one surety to contribution from his co-suietj, in the abeeneeof 
an express agreement between them, arises from payment by him of a 
demand against the principal, which they were equally under legal obli- 
gation to pay. 

VThere one surety is discharged from his obligation to answer for the d»> 
mand against the principal, he is not liable to his co-surety for oantiibii- 
tion. 

A discharge granted to a person in 1848, under the bankrupt act of 1841, 
exonerates him from liability on a bond executed by him as a co^orety in 
1887, conditioned that the plaintiff, in a repleyin suit, would pay sodi 
amount as might be recovered against him therein, although the repleviii 
suit was pending and undetermined when the discharge was granted. 

The principle of giving color in pleading is not abrogated by the Code. 

On the 14th of September, 1837, Mahoney and Trull 
brought an action of replevin, in the Common Pleas of New 
York, against the sheriff and others. On that occasion Ma- 
honey and Trull, as principals, and Tobias and Rogers, the 
parties to this action, as their sureties, executed a joint and 
several bond, conditioned that Mahoney and Trull should 
prosecute the replevin suit to effect, and that, if the defend- 
ants therein should recover judgment against them, they 
would return the property replevied, if a return thereof should 
be adjudged, and that Mahoney and Trull would pay to the 
defendants in that suit all such sums as might be recovered 
against them therein by such defendants, for any cause what- 
ever. On the 2d of September, 1842, Rogers, one of the 
sureties, presented a petition to the District Court of the 
United States, praying that he be declared a bankrupt, and 
*be discharged from his debts, pursuant to the act of congress, 
passed August 19, 1841 ; and on the 26th of May, 1843, a 
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decree was made by that court, discharging him " of and from 
all his debts provable xmder the said act, and owing by him at 
the time of the presentation of his petition to be declared a 
bankrupt." On the 27th of September, 1847, the defendants 
in the replevin suit, recovered therein judgment against Ma- 
honey and Trull. Mahoney and Trull omitting to pay this 
amount, the coroner, in December, 1847, assigned, pursuant 
to the statute, the bond, to the defendants in the replevin suit, 
who, in January, 1848, brought suit thereon against Tobias, 
one of the sureties, wherein they recovered against him, in 
March, 1849, the amount of the judgment in the replevin 
suit, with interest. In January, 1850, Tobias paid this judg- 
ment against him, amounting, with interest and costs to 
$1,710.24. 

In February, 1850, Tobias commenced this action against 
Kogers, for contribution. Rogers, in his answer, set up the 
proceedings in bankruptcy and his. discharge. The plaintiff 
demurred to the answer, stating, among other grounds of de- 
murrer, that his demand sought to be recovered in this action 
was not provable under the bankrupt act, and therefore not 
barred by the discharge. 

Edmonds^ J. : The condition of these parties was that of 
principal and surety as to- one-half of what each might pay 
on the obligation which they had jointly incurred. They 
were jointly bound as principals to a third person, but, as 
between themselves, the relation of principal and surety exist- 
ed as to any amount which either might pay over and above 
his share. 

It is, in that respect, like the case of Orctft v. Mott (5 Barb. 
305). The parties to that suit were jointly bound to John- 
son, but, l>y an arrangement between themselves, Mott was 
bound to pay the debt primarily, and Craft was his surety. 

Under that state of things, Craft having paid the debt, it 
was held that his claim against Mott was barred by the dis- 
charge in bankruptcy, because it was provable as a contingent 
demand. 

22 — vol. 2 
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I can see no difference in principle between that case and 
the one now before me. 

The distinction attempted to be drawn on the argament 
was, that in the case of Graft v. MoU^ the amount of liability 
was capable of liquidation — that its value could be ascer- 
tained and proved under the proceedings in bankruptcy, while 
in this case it could not be, as it depended on the facts whether 
a return in the replevin would be awarded, and, if awarded, 
whether the goods, in whole or in part, would or would not be 
returned. Aside from the fact that in the case of Craft v. 
Mott^ the uncertainty as to amount was kindred to that in 
this case, as it might have been affected by the sum which the 
land mortgaged might have brought on foreclosure, the case 
of Jamison v. Blowers (5 Barb. K. 686), is decisive as to this 
objection, and, indeed, as to every consideration growing out 
of the objection here set up to the discharge. Here, as in 
that case, there was an obligation which might ripen into a 
demand which might be enforced m presenM. When it had 
thus ripened, the creditor might receive his dividend upon it, 
and until it thus ripened it might be proved, and be pro- 
vided for, under the bankrupt law. 

Those two cases, it seems to me, are decisive of this case. 

So far as the first ground of demurrer is concerned, it must 
be overruled. 

The second ground of demurrer must also be overruled. 
The averment as to notice of the commencement of the suit 
is material as to the recovery of the costs of that suit, and is 
therefore properly made. 

The third ground of demurrer, however, is well taken. 
The rule as to giving color is the same now that it always 
was, and the averment demurred to in this respect is defective. 

Judgment accordingly. 

[This ruling was afflrmed on appeal at the General Term, and, finally, in 
the Court of Appeals. Bee 18 New York Reports, 59.] 
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Before Edmonds, P. Justice, and Edwabds, and Mttchsll, 

Justices. 



Cathebine N. Forrest v. Edwin Forrest. 

The writ of ne exeat is not abolished b^ the Code of Procedure. 

Its office is something more than to produce an arrest for a debt. 

It lies to compel a party to remain within the jurisdiction of the court until 
its judgment shall be pronounced in the pending suit, and never issues 
where the person of the defendant cannot be touched under the decree, 
dther on execution or attachment. 

Ne exeat may be by order, as well as by writ, and be enforcable by attach- 
ment for contempt for disobedience of the order. 

The complaint in this suit was filed by the wife to obtain a 
separation from her husband, on the ground of abandonment. 
It appeared that the defendant had separated from his wife, 
allowing her $1,500 a year for her support ; that after the 
separation he had instituted proceedings in Pennsylvania to 
obtain a divorce from her, on the ground of adultery. By the 
laws of that State it was necessary that the husband should 
have been a resident there for one year ; and the complaint 
allied that he was not, at the commencement of the suit in 
Pennsylvania, and for a year preceding had not been, a resi- 
dent of that State, and that he pretended to be a resident 
there, and had brought his suit there in order to deprive the 
plaintiff, who resided in this State, of the means of properly 
defending herself against the charges made against her. 

The complaint also alleged that the defendant was the owner 
of a large property, situated mostly in this State, and it ex- 
pressed the fears of the plaintiff, from circumstances which 
had come to her knowledge, that the defendant would depart 
this State; that he would sell his property here, and removQ 
his means from this State, and would forcibly abduct her from 
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this State, and remove her to Pennsylvania in order to subject 
her to the jurisdiction of the courts of that State. 

She therefore priyed an injunction restraining the defend- 
ant from proceeding in his suit in Pennsylvania, on the grannd 
that it was a fraud upon her right to be heard in the conrts - 
of this State; for a writ of supplicavit^ commanding him not 
to molest her in her retreat in this State, and fpr a ne exeat) 
restraining him from departing from the State, so that he 
might always be amenable to the courts of this State for any 
violation of the injunction. 

Those several writs were allowed by a judge at Chambers, 
and a motion was made at the Special Term to dischaige die 
the writ of ne exeaty which was granted. 

The plaintiff appealed from that order. 

C. 0^ Conor J for plaintiff. 

J. Vcm JBureUy for defendant. 

EdmondSy P. J.y delivered the opinion of the oouri 

The counsel on both sides agreed that the writ of ne exeat 
is abolished by the Code. 

I certainly did not so understand the law at the time that I 
allowed the writ in this case, or I should have hesitated in 
directing it to issue, for the distinction on which the counsel 
for the plaintiff now rests his claim for the writ did not then 
occur to my mind, nor was it then suggested to me. 

Until the decision in this case, at the Special Term, it had 
not occurred to me that the writ had been abolished ; but, on 
the other hand, I have several times allowed it, since the 
Code was enacted, supposing it to be one of those provisional 
remedies which had been saved to suitors by sections 244 and 
468. I confess that the note of the commissioners had not 
met my eye, and I have acted upon the subject in ignorance 
of their intentions, and without the light which I might donbt- 
lesB have derived from their remarks. 
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And now that 107 attention is called to those remarks, I 
cannot receive the avowal of their intentions, in recommend- 
ing the law, as conclusive evidence of the intention of the 
legislature in passing it, nor as any thing but imperfect evi- 
dence of its real meaning. 

It was frequently remarked by the former Court of Errors, 
by the chancellor, and by the former Supreme Court, when 
the notes of the revisors, though happily distinguished by 
great learning and research, were quoted to them as evidence 
of the meaning of the Revised Statutes, that they could not 
receive them as such, for the legislature might have meant one 
thing, and the revisors another, and that the meaning of the 
statute was to be gathered, rather, from its language, and the 
plain import of the words used, than from any specifications 
as to the thoughts or intentions of those who proposed it. 

It would doubtless tend to relieve our task, of interpreting 
the Code, of much of its burden if we could be at liberty to 
refer, in all instances, to the views of the commissioners in 
reporting it ; and though that might involve, in all cases, the 
inquiry whether the part under consideration had been report- 
ed by them, or interpolated by the legislature, and might 
sometimes require us to give a construction quite foreign to 
the plain import of the language used, yet it would materially 
lessen both the responsibility and the labor which seem to be 
accumulating upon us. 

But I know of no principle to authorize us to adopt such a 
course. The maxim, a verbis legis non est recedendum^ is as 
old as the common law itself, and nothing is better settled 
than the rule that the intention of the law giver is to be de- 
duced from a view of the whole and every part of a statute, 
taken and compared together, and that the true meaning of a 
statute is properly to be sought from the body of the act itself. 
The current of authority is in favor of reading statutes ac- 
cording to the natural and obvious import of the language 
(Per Bkonson, J., 20 Wend. 561), and where the words are 
not explicit, the intention of a statute is to be gathered, as 
well from its context, as from the occasion and necessity of 
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the law, from the mischief felt, and the o})ject8 and remedy 
in view. (1 Kent's Com. 462.) 

Such I understand to be the sound maxims of interpretation 
established by experience, and sanctified by the approbation 
of ages, and I have neither the power nor the inclination to 
wander from them in pursuit of the presumed intention of 
the propounders of the statute^ 

Any other rule would substitute the discretion of the jndge 
for the fixed rule of law ; would cast every man's right afloat 
upon an unexplored sea, and would annihilate that certainty 
which in law is the mother of repose. 

The admission made at the bar, to which I have aJlnded, 
and the decision of the Superior Court, to which we were 
referred, are both based upon the idea that the writ of ne 
exeat has merely the office of the capias ad respondendum 
at law, and issues only for the purpose of arresting the 
defendant. 

This is a mistaken view of the office and purposes of the 
writ. Like the writ of supplicavit^ it is one of the peculiar 
remedies connected with the exclusive jurisdiction of equity; 
and it may as well be said that the writ of supplicavit^ which 
is in the nature of the process at common law to find sureties 
of the peace, and is resorted to by the wife against her hus- 
band, is abolished, because both at law and in equity the wife 
has another adequate remedy. {Codd v. Coddy 2 J. C. K, 141 ; 
2 Story's Eq. J. § 1466.) 

The writ of ne exeat was originally used for political purpo- 
ses, and was founded on the idea that because every man was 
bound to defend the king and his realm, the king might, as 
part of the prerogative of the crown, command any man that 
he should not go beyond seas, or out of the realoi. (Fitz. Nat. 
Brev. 85 ; 2 Co. Ins. 46 ; Com. Dig. Chancery, 4 B.) 

In the reign of Elizabeth it was applied to civil purposes, in 
aid of the administration of justice. (2 Story's Eq. J. § 
1467.) In this country it is used not so much as a prerogative 
writ as a writ of right, and in general will not be granted un- 
less in cases of equitable debts and claims, for the reason that 
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on l^al claims there is an adequate remedy at law. (Beam's 
Ne Ex. 30 ; Seymawr v. Haza/rd^ 1 J. C. E. 1.) 

Snch is the general rule, to which there are, however, two 
exceptions, and one of them is the case of alimony decreed 
to a wife, which will be enforced by this writ against the hus- 
band, if he is about to quit the realm. {Shaftoe v. Shaftoe^ 7 
Yes. 71 ; Dawson v. Dawson, id. 172 ; 2 Atk. 210.) 

And the question arises whether the writ, in this, one of 
the excepted cases, is the case of an arrest prohibited by sec- 
tion 178 of the Code, or is one of those provisional remedies 
which is saved to suitors, from the process of abolition, by 
sections 244 and 408. 

If we look upon the writ merely as a means of enforcing an 
equitable debt, we may well conclude that it is superseded by 
the arrest provided for in the Code ; but if we look upon it as 
a prerogative writ to compel a man to remain at home imtil 
he has performed his duty to the realm, or as a writ in aid of 
the exclusive jurisdiction of equity, restraining one who de- 
signs to avoid the justice and equity of the court, by going 
beyond the seas (Wyatt's Prac. Eeg. 289), we may well doubt 
whether it is or ought to be abolished ; and we may well im- 
agine that there were members of the legislature learned 
enough to know its full scope and office, and wise enough to 
wish to retain it in cases where its abolition could be of no 
practical benefit, and its continuance of no possible injury. 

The writ has been applied to foreigners temporarily in this 
State, upon the principle that by going beyond this State they 
might avoid the jurisdiction of our courts, and deprive parties 
resorting to our courts of a right to a remedy in them. ( Wood- 
ward V. SchazeU, 2 J. C. R. 412 ; Mitchell v. Bunch, 2 Paige, 
606.) 

It has been applied to cases where the party has real and 
personal property out of the State, which our courts can com- 
pel him to assign for the benefit of creditors suing here — to 
an accountant of the crown, about to leave the realm without 
having rendered his accounts {AUorney-Oeneral v. Mv^MoWj 
1 Price Eep. 289), and to cases where it clearly appeared that 
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the plaintiff waa entitled to a decree for a specific perfonn- 
ance. {Bohn v. Wood^ Turn. & Euss, 332.) 

These, as well as the action of account, are all cases in 
which the writ has other offices than merely the enforceanent 
of the payment of an equitable debt, and they are cases in 
which the prosecuting party must be often without remedy 
unless the writ can be resorted to. 

A suit for alimony is like to them. In Denton v. Denton 
(1 J. C. R. 364), upon a petition setting forth that the wife 
had filed her bill for divorce ; that the defendant had aban- 
doned her, and treated her with cruelty; that she had no 
means of support, and that the defendant was a man of large 
fortune, and threatened to leave the United States; and pray- 
ing for a ne exedt^ and a writ of sttppHcamty to restrain the 
defendant from molesting her retreat, Chancellor Kent said 
that the allowance of a tk? exeat^ when the husband threatens 
to leave the State, is essential to justice, and had been granted 
in like cases ; and he allowed the writ. Is all this done away 
by the Code, and these salutary offices of this writ abolished 
by it? 

None of these cases are founded upon the narrow idea so 
much dwelt upon, th^t the writ has as its sole office the reqair 
ing of equitable bail for equitable debts, but upon the broader 
principle that it is necessary to the due exercise of this court's 
exclusive and peculiar jurisdiction, and to prevent a failure of 
justice. Are we compelled to declare that this principle is 
blotted out of our system of jurisprudence? Surely not. Cer- 
tainly we cannot be required to deny to parties this long accus- 
tomed and efficient remedy, unless the language of the statute 
is too plain to be mistaken. 

In Mitchell v. Bunch, 8up?*aj the chancellor said that if the 
court had jurisdiction of the cause, and the defendant intended 
to leave the State, so that the decree against him. would be 
ineffectual, the complainant had a right to the writ; and if 
this be true of equitable debts, it must be equally true of all 
other cases in which the writ could ordinarily issue. 

The Code no where, in express terms, abolished the writ of 
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ne exeat; such abolition is inferrable only from the enactment 
in section 178, that no person shall be arrested in a civil action 
except as prescribed by the act And it becomes important 
to inquire whether the arrest here spoken of is of the same 
nature and effect with the operation of the writ of ne exeat^ 
BO as actually to supersede it, or whether it is one of those 
provisional remedies existing at the enactment of the Code, 
not otherwise provided for therein. (§ 244.; 

One marked difference between an arrest under the Code, 
and a ne exeat, is this — that the writ never issued where the 
person of the defendant could not be touched under the de- 
cree, either on execution or attachment. {Gleason v. Bisiy, 1 
Clarke, 551 ; Johnson v. Olendening, 5 Gill. & John. 463.) 
The arrest in an action at law hafi not now, and never has 
had, any such limitation. 

Another difference is in the nature of the arrest. Under 
the Code, section 187, the defendant is to give bail that he 
wiD, at all times, render himself amenable to the process of 
the court during the pendency of the action, and to such as 
may be issued to enforce the judgment therein. Upon a ne 
exeat, the bail is merely that he will not go, or attempt to 
go, into parts without the State, without leave of the court. 

In the one case, the sheriff is commanded to arrest the 
defendant, and keep him in custody until discharged by law. 
(Code, § 185.) In the other case, he is merely commanded 
to cause the defendant to come before him and give security 
not to depart the State. 

In one case the surety may discharge themselves by sur- 
rendering their principal. In the other, they can never be 
discharged except by order of the court. 

Again, it is not necessary, though it is usual, that the ne 
exeat should be by writ — it may be by order enforced by 
attachment for contempt. Such is the practice in the En- 
glish Court of Exchequer, where an order is, in the first 
instance, granted, that the party within a limited time, give 
security that he will not depart the kingdom, and, in default, 

23 — ^voL 2. 
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that an attachment issue. {Attorriey'General v. MuckUm^ 1 
Price 289.) 

I see nothing in the Code to prevent such a practice, and in 
case it should be adopted, instead of issuing the writ in the 
first instance, section 178 would clearly warrant an arrest on 
the attachment, as for a contempt. 

In an arrest under the Code, the bail can be proceeded 
against for a default, only by action (§ 190), but on a m exe<U 
in case of a breach of the bond, the court may order the 
securities to pay the money into court. {Musgra/oe v. MeAa^y 
1 Mer. 49.) 

In all essential particulars, then, the ne exeat is unlike the 
arrest provided for in the Code. In its nature and effect, and 
in the cases to which it is applicable, it is unlike, and it seems 
to me that, construing this statute by the old and well estab- 
lished rules of interpretation, it is impossible to say that the 
Tie exeat is otherwise provided for in the Code, and therefore 
abolished by it. 

The relief sought in this case, of ne exeat and the «/j>pK- 
eamt^ was only that which the Court of Chancery has long 
been in the habit of granting, as appurtenant to • its peculiar 
and exclusive jurisdiction (2 Story's Eq. J. § 1464), and was 
precisely that which was sought for and obtained from Chan- 
cellor Kent, in Denton v. Denton (1 J. C. E. 364), and can- 
not with propriety be denied to suitors when asked for in a 
proper case. 

Having thus arrived at the conclusion that the writ of fw 
exeat is not abolished as a provisional remedy, it only remains 
for me to inquire whether a proper case was presented to jus- 
tify its allowance. 

It has ever been the practice of the Court of Chancery to 
deny it where the applicant for it had otherwise an adequate 
remedy at law ; as, for instance, in cases of concurrent juris- 
diction, where the defendant might be arrested in a suit at 
law ; and it will be clearly proper still to adhere to that rule 
to refuse the writ, where otherwise the defendant may be 
arrested under the Code, and to allow it only in those cases 
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where, without it, there may be a failure of justice, and suit- 
ors be deprived of their legitimate right to resort to our courts 
for the redress of wrongs, and the prevention of injuries. 

So, too, it has not been usual, at least in the English courts, 
to grant the writ in suits for alimony until a decree for ali- 
mony has passed. 

And I confess that if it had not been for the case of Denton 
V. Denton, and the action of Chancellor Kent therein, I 
should for this reason have hesitated, and, perhaps, altogether 
have refused the writ ; but I did not feel myself at liberty to 
depart from or disregard a rule laid down by that eminent 
judge, cited with approbation by Judge Stoey (2 Eq. J. § 
1472, n. 1), and acquiesced in and practiced upon in this 
State for a period of thirty-five years. In determining the 
question whether this is a proper case in which the writ ought 
to be allowed, we are necessarily confined entirely to the case 
as stated on the part of the plaintiff, the defendant having, 
with much propriety, confined himself within the limits nec- 
essary to raise the question of law involved in his motion. 

Viewed in that aspect, this case is like that of Denton v. 
Benton in every essential particular save one. In that case, 
the defendant had not only put his wife away from him, but 
had abandoned her, without home or support, and denied her 
all support. In this case the defendant has made ample pro- 
vision for his wife, and caused it to be punctually paid to her. 
Xo threat of his to withdraw that support has been set up. 
Xo avowal of an intention on his part to discontinue it has 
been alleged, but all rests on the fears of the plaintiff; on her 
suspicions that he may do so. That he intends to leave the 
State is sufiiciently avowed, because he already asserts that 
his residence is in another State. But there is no reason given 
for apprehending that he will not return to it from time to 
time, and be finally within the jurisdiction of this court wlien 
its judgment shall be pronounced, and none for believing that 
he will attempt to remove his large property beyond the juris- 
diction of the court ; and there is, as I have said, nothing but 
the fears of the plaintiff that he may do otherwise. 
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This is not sufficient to warrant the granting of so high a 
provisional remedy. Facts must be set out on which the 
court can repose its belief; and those upon which the plaintifiT 
relies, and to which she points as the foundation of her belief 
are not enough to work in our nunds the same belief ^which 
obtains in hers. 

For this reason I think the writ of ne exeat was impTovi- 
dentlj issued, and the order of the Special Term, discharging 
it| ought to be affirmed. 



NEW YORK SPECIAL TERM. 

Dbcbmbeb, 1850. 
Before Edmonds, Justice. 



Oathebine N. Forrest v. Edwin Forrest. 

Whexe both parties are lendents in this State, aa inj unction will isBue to 
restrain one of them from instituting and carrying on proceedings in an- 
other State to obtain a divorce. 

So in case one of the parties changes his residence to another State, in order 
to institute a suit in the courts of that State. 

Where parties are resident in this State, and one of them removes to another 
State for the purpose of obtaining a divorce, and remains there the length 
of time necessary to give its courts jurisdiction, and obtains there a di- 
vorce, it will be of no effect in this State, but wiU be disregarded by our 
courts, as obtained in fraud of the law. 

The parties to this suit were husband and wife, and had 
been residents of this State, where the defendant had a large 
property. Claiming to have changed his residence to Penn* 
sylvania, he applied to the legislature of that State for a di- 
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vorce, and also commenced a suit for that purpose in the 
courts of that State. Thereupon the plaintiff brought this 
Buit, for a divorce on the ground of adultery, and obtained a 
writ of ne exeat, forbidding the defendant from departing or 
removing his property from this State, a writ of mpplicamt, 
forbidding him from molesting his wife, and an injunction 
restraining him from going on with his proceedings in Penn- 
sylvania. 

The ne exea^ and »wpplicamt having been vacated, a motion 
was now made to dissolve the injunction. 

J, Van Bwr&a, for defendant. 

CI G* Conor, for plaintiff. 

Edmonds, J. : A great mass of matter has been dragged 
into this motion, by the papers on both sides, which has nothing 
to do with the question before me, and which is to be regret- 
ted thfe more, because of the labor to which it subjects me of 
hunting through so wide a meadow of margin for so inconsid- 
erable a rivulet of matter. 

I have nothing to do, on this motion, with the question of 
the guilt or innocence of either of these parties, of the main 
charge involved in the controversy, nor whether their behavior 
toward each other, as husband and wife, is justifiable or not ; 
and counsel ought not to have permitted the parties to stuff 
the papers so full of irrelevant and impertinent matter. 

The question upon which I am to pass is simply the pro- 
priety of retaining the injunction which Mrs. Forrest has 
obtained ; and that embraces three propositions : — 

1. As to restraining the defendant from disposing of his 
property ; 

2. From molesting his wife; 

3. From prosecuting his suit in the courts of Pennsylvania. 
The first two propositions were virtually disposed of on the 

motion to dissolve the writ of Tie exeat ; and I repeat the 
remarks which I then made, that there is no reason given for 
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apprehending that the defendant will not return to the State, 
from time to time, and be finally within the jurisdiction of 
this court when its judgment shall be pronounced, and none 
for believing that he will attempt to remove his large property 
beyond the jurisdiction of the court; and there is nothing but 
the fear of the plaintiff that he may do otherwise. This is 
not suiEcient to warrant an injunction, any more than it would 
the ne exeat; and I now add, as to the suppli^cavit, that the 
defendant's conduct, which in one view seemed to justify an 
apprehension that hjB might molest the plaintiff, herself, dur- 
ing the pendency of the suit, has been so satisfactorily ex- 
plained, that there is nothing left buf the fears of the plaintiff 
to warrant this part of the process. So far, then, as the 
injunction restrains the defendant from disposing of liis prop- 
erty, and molesting his wife, it must be vacated. The remain- 
ing question is one of much more difficulty, and one in which 
it has not been easy for me to arrive at a satisfactory conclu- 
sion. 

This depends on the question of residence, a question 
which, under the poor laws, the election law, and various 
others, is often attended with difficulty, and accompanied with 
some very nice distinctions, and some conflicting decisions in 
our books. 

Upon this subject the evidence is, on one side, that the 
defendant was born in Philadelphia, and resided there until 
his marriage, when he changed his residence to New York; 
that up to the time of his separation from his wife he had a 
house in Philadelphia, in which he provided for his mother 
and sister, but which, after his marriage, he did not occupy 
himself; that after the separation he was at that house, and 
said to his sister that that was now his only home, and that 
he avowed to Judge Conrad that he had resumed his residence 
in Philadelphia. 

On the other side, the evidence is that he is as much per* 
sonally in New York as ever ; that he kept his establishment 
at Pont Hill, which he had intended as his permanent resi- 
dence, and bought some furniture for it ; that he voted in 
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VeBtchester county ; that in his petition to the legislature of 
Pennsylvania, which waa sworn to by him, he described him- 
self as a resident of New York, at the time he made these 
avowals to his sister and Judge Conrad ; and that he made a 
mortgage in which he described himself as a resident of New 
York. So that, on the one hand is merely his declaration, 
about June, 1849, that he had resumed his residence in Phila- 
delphia, unaccompanied by any act (not even sleeping there 
one night) carrying out his intention ; and, on the other hand, 
is his oath before the Pennsylvania legislature, his voting in 
New York, his description of himself in a deed, all showing 
that he was still a resident of the State of New York. The 
description in the deed, so far as that matter is concerned, 
estops him from denying his residence in New York, and it 
may be supposed that his oath in Pennsylvania was sufficiently 
solemn to settle the matter. But he added to it an act equally 
grave, that, namely, of voting in this State, which he had no 
right to do unless a resident here. 

To have given that vote he must have been a resident of 
this State for a year preceding the 6th of November, 1849, a 
resident of Westchester county for the then last four months, a 
resident of that election district for thirty days next preceding, 
and at that time an actual resident of the town. The declara- 
tion which he thus made of his residence, in November, 1849, 
is wholly consistent with the statement which he made to the 
Pennsylvania legislature, in February, 1850, that he had been 
a resident in New York till December, 1849, but is at war 
with the claim which is set up on this motion, that from June, 
1849, he was a resident of Philadelphia. I do not well see 
how he could more explicitly and distinctly have indicated 
that on and after June, 1849, and until, at least, December of 
that year, he was a resident of this State. 

It would be a waste of time and toil for me to fill this opin 
ion with a detailed examination of the cases to which I have 
referred on this question of residence. It is enough for me to 
be fully aware that they show the rule of law to be in. con- 
formity with good sense, in pronouncing that, at least, up to 
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December, in 1849, the defendant was a resident m New 
York, and that he is mistaken in supposing that by avowing 
in June, 1849, his intention of resuming his residence in 
Pennsylvania, he was able to, or did, actually change his reei- 
dence to that State. If, then, he did not change his residence 
in June, 1849, he changed it in December, 1849, or not at aD, 
as appears from the papers before me. If he did not change 
it at all, but is still a resident here, it is not competent for liim 
to give the courts of Pennsylvania jurisdiction to grant him 
a divorce ; not even with the consent of his wife, much leas 
without it. If he did so change it, and such change was in 
entire good faith, and without any reference to a divorce, still 
his suit in Pennsylvania, which had been restrained by the 
injunction in this case, cannot be sustained, because he had 
not been a resident there one year before he commenced his 
suit, and without such residence no divorce can be granted. 
But if he did so change his residence, and that for the pur- 
pose of giving the courts of that State jurisdiction of his case, 
nothing is better settled in our courts than that such tempo- 
rary residence, for the purpose of conferring jurisdiction, is 
in, fra/udem legisy and will be disregarded. (2 Kent, 114.) In 
Jackson V. Jackson (1 John. E. 424), the parties were married 
and resided in this State. In October the wife went to Ver- 
mont for the purpose of obtaining a divorce, which she 
obtained in February following ; but the court disregarded it, 
because it was in fraud of our laws. In Borden v. Fitch (15 
John. R. 140), where a similar decree had been obtained, it 
was disregarded. Chief Justice Thompson, in delivering the 
opinion, said that to sanction such a divorce was contrary to 
the first principles of justice. 

And in BradshoAJO v. Heath (13 Wend. 423), this court held 
that if they considered the plaintiff as domiciled in New 
York, when she obtained a divorce in Connecticut, then the 
divorce should not be considered of any validity. In every 
view of the case, therefore, the suit which the defendant has 
brought in the courts of Pennsylvania is one which he cannot 
sustain, or in which, if he did obtain a decree by the default 
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or coDusion of his wife, that decree would be disregarded by 
the courts of this State, for it would be always competent for 
oiir courts to examine into facts upon which it is alleged a 
judgment has been obtained by fraud. (2 Kent's Com. 109.) 
Under such circumstances, has the plaintiff in this suit, who 
ifl domiciled in this State, a right to invoke the aid of the 
courts of this State to protect her against this illegal prosecu- 
tion of her in another State, by her husband, he being within 
this State, and subject to the jurisdiction of its courts ? Upon 
this point no forther authority need be cited than the clear 
and explicit language of Story, supported, as it is, by the 
numerous authorities to which he refers. "Although the 
courts of one country have no authority to stay proceedings 
in the courts of another, they have an undoubted authority to 
control all persons and things within their own territorial 
limits. When, therefore, both parties to a suit in a foreign 
country are resident within the territorial limits of another, 
the courts of equity in the latter may act m personam upon 
those parties, and direct them, by injunction, to proceed no 
further in such suit. In such a case these courts act upon 
acknowledged principles of public law in regard to jurisdic- 
tion. They do not pretend to direct or control the foreign 
court, but, without regard to the situation of the subject-matter 
of the dispute, they consider the equities between the parties, 
and decree, m persona/m^ according to those equities, and 
enforce those decrees by process, in persona/m?^ (2 Story's Eq. 
J. § 899.) 

And in section 900 he adds : " It is now held that whenever 
the parties are resident within a country, the courts of that 
country have full authority to act upon them personally with 
respect to the subject of suits in a foreign country, as the ends 
of justice may require, and, with that view, to order them 
to take, or omit to take, any steps and proceedings, in any 
other court of justice, whether in the same or any foreign 
country." And this doctrine has been applied in the courts 
of this State, to suits and judgments in other State courts, 
where the latter were competent to administer proper relief. 
24 — vol. 2. 
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{Mead v. Merritt^ 2 Paige E. 402.) In this latter case the 
chancellor intimates, though I do not understand him as dis- 
tinctly so deciding, that from considerations of comity and 
public policy, the court will not exercise the power with 
which it is thus clothed, where a suit has been actuallv com- 
menced in the foreign court. I do not find any authoritiea to 
sustain that position, while, on the other hand, the English 
courts, and Stobt, in his Commentaries, do not recognize the 
distinction. 

But, if the distinction is well taken, it cannot be made to 
apply to a case where the foreign tribunal is not competent 
to grant full and adequate relief, and where there is reason to 
believe that the suit abroad is brought in fraiidemlegis of the 
laws and courts of this State. Is this then a case in which it is 
proper the power should be exercised ? It is manifest from 
the facts as they are spread before me, that the defendant can- 
not obtain, in his suit in Pennsylvania, a decree which can be 
binding on his wife here. Would it be right to subject her 
unnecessarily to the harrassing evils of even an invalid decree, 
or compel her to expend the allowance made to her by her 
husband, in resisting the granting of such a decree? 

If the defendant in this suit had shown any act of his tend- 
ing to eflfect a change of residence, any thing but his mere 
declaration that he had changed it, any sleeping of nights, or 
tarrying of days, in Philadelphia, since his alleged change of 
residence, there might be room to suppose that it was not col- 
orable only, and merely for the purpose of obtaining a divorce. 

But nothing of the kind is showu, and simultaneously \rith 
the alleged change of residence — I speak now of the change 
in December; that of Jime I have already disposed of— 
simultaneously with it, is his application for a divorce, show- 
ing, too clearly for me to doubt, that the change, if it really 
existed, was only for the purpose of giving the authorities of 
that State jurisdiction over his conjugal relations. No doubt 
he supposed he had a perfect right to do so ; but in this he is 
mistaken. The law does not warrant such a proceeding, but, 
on the other hand, demands of our courts that they should 
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protect his wife from being thus subject to a jurisdiction for- 
eign both to her legal domicil, and to his. 

There was an objection taken to the proceedings in tliis suit 
— that the wife had sned the husband without appearing by 
her next .friend — and I am requested by the coimsel for the 
plaintiff to reconsider that decision. That I cannot do, for it 
was a decision of the General Terra on appeal, and is the law 
of this court, and of this case. The defect, however, is amend- 
able, and the plaintiff may amend in this respect, in ten days. 
K she does, the injunction will be retained, so far as it affects 
the suit in Pennsylvania, and, if she does not, it will be dis- 
solved; and, in any event, it wiU be dissolved as to the other 
matters embraced in it. 



SUPREME COURT— GENERAL TERM. 

October, 1850. 
Before Edmonds, Edwards, and Mttohsll, Justices. 



Whiflook v. Roth. 

In an affidavit for the arreet of a defendant, for fraudulently obtaining goods^ 
etc, the facts which may be within the knowledge of the plaintiff, such 
aa the existence of the debt, and the manner in which it was contracted, 
etc., must be stated positively. And where any of the facts necessarily 
rest upon information derived from others, such as the facts of the false 
representations and fraud on the part of the defendant, they may be so 
stated ; but the sources and nature of the information should be particu- 
larly set out, and good reasons given why a positive statement cannot be 
procured. 

The allegation of " information and belief" merely, in reference to such 
&ct8, is not enough. 

This was an appeal from an order made at Special Term, 
discharging the defendant from arrest. The charge was that 
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the defendant had fraudulently contracted the debt in ques- 
tion, in this, that he had fraudulently represented himself aa 
a pai*tner in the house of Churchill & Co., of Kalamazoo, 
Michigan. The allegations of indebtedness, and of the rep- 
resentations, were positively made in the affidavit on which 
the order for arrest was made, but there was no all^ation of 
the falsity of the representations, except in these words: 
" This deponent is informed and believes, and expects to prove, 
that said Both was not, at the time of contracting for such 
goods, a member of any such firm as M. C. Churchill & Co., 
or authorized by them to purchase such goods." 

The motion to discharge the order of arrest was made on 
affidavits on the part of the defendant, in which, among other 
things, he swore positively that he was a member of that firm, 
and it was opposed by affidavits on the part of the plaintiff, 
setting forth that he had sued Churchill & Co., in Michigan, 
in which suit Churchill put in a sworn plea, of which, as 
plaintiff was " informed and believed," a copy was annexed, 
and in which Churchill makes oath that " he was never a part- 
ner with or of said Eoth." 

In the Special Term, the order of arrest was discharged on 
the ground that the falsity of the representations was stated 
on information and belief. 

O. Bowmcm amd 0. G* Conor ^ for plaintiff. 

Trdcy^ for defendant. 

Edmonds^ J, : It would not do to lay it down as !» general 
rule that an order of arrest could never be granted on infor- 
mation and belief, or without a positive averment of facts, by 
persons conversant of them. That would be to forbid an 
arrest in a large class of cases, where it would be manifestlj 
proper ; such, for instance, as those where a purchaser from 
the country makes representations in the city, the truth or 
falsity of which can be ascertained only in the country, in the 
vicinity of the purchaser's residence. Such a rule in that case, 
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especially where the contract of sale is rescinded because of 
fraudident representations, would require for a provisional 
remedy as much evidence as would be necessary for a final 
recovery. 

But, on the other hand, those considerations would not jus- 
tify the ordering an arrest upon the general allegation con- 
tained in this case that the plaintiff has been informed and 
believes that the representation was false. The nature and 
quality, and perhaps the sources of the information obtained, 
must be set forth, so that the court may be able to ascertain 
whether the party is right in entertaining the belief to which 
he deposes. By the Code, the oflScer applied to for the order 
to arrest must determine upon the propriety of granting it. 
There must be something for his mind to act upon. He must 
entertain a belief that the charge made is true. Such an aflS- 
davit as that used in this case would answer none of these 
requisites, but would substitute the belief of the party for 
that of the judge. 

If, in this case, the plaintiff had stated that he had made 
inquiries in Michigan, and had there been informed by 
Churchill, and others, who would be likely to know, that there 
was no such firm as Churchill & Co., or that defendant had 
never been a member of it ; or if he had stated that he had 
ascertained, stating the source of his information, that Church- 
ill had made oath in court there, that there was no such firm, 
there would have been something for the judge's mind to act 
upon ; some means for that officer determining whether the 
plaintiff was right in believing the representation false ; there 
would have been some means afforded the defendant of testing 
the accuracy of the plaintiff's affidavit ; some mode provided 
of ensuring accuracy by the fear of a conviction for perjury. 
But upon this affidavit there is not only nothing for the judge's 
mind to act upon and ascertain whether the plaintiff's belief 
was well founded, but no means for the defendant's proving 
the incorrectness of the affidavit, however false it might be, 
and no mode of punishing such falsehood. To allow such a 
practice would be, in fact, substituting the opinion of the 
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party for that of the judge, and removing all control and 
supervision by the judges, which the law has provided over 
the power of arresting defendants. 

So far as the facts may be within the knowledge of the 
plaintiff, such as the existence of the debt, and the manner in 
which it was contracted, they must be stated positively; but 
so far as they necessarily rest on information derived from 
others, they may be so stated, when the sources and nature of 
the information are particularly set out, and good reason is 
given, why a positive statement of them cannot be procured. 

The original affidavit, therefore, on which the order of arrest 
was obtained in this case, was defective, and did not warrant 
the defendant's arrest. The other affidavits used on this mo- 
tion do not supply the defect. The only material additional 
allegation contained in them is in reference to Churchill's 
affidavit in the courts of Michigan. That affidavit is not bo 
verified that it can be referred to as such on this motion, and 
it is presented simply as a paper which the plaintiff is informed 
and believes is a copy of one filed in Michigan. There is no 
statement of the sources of that information, no means of the 
defendant's ascertaining whether such information had actually 
been received by the plaintiff, nor for the court's determining 
whether he was right in believing it. It is, in fact, liable to 
the same objection that exists against the original affidavit, 
and both are defective, inasmuch as they substitute the belirf 
of the party for that of the judge. 

The order of the Special Term must be affirmed, with cost^ 
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SUPREME COURT— AT CHAMBERa 

Febbuabt, 1851. 

Before Edmonds, Justice. 



The People v. Ray Tompkins. 

Whea a prifioner is brought up on a writ of habeas corpus, who is in custodf 
on a warrant of commitment by the examining magistrate, it is proper to 
go behind the warrant and examine the grounds on which the warrant 
issued. 

The complaint and testimony before the magistrate may be brought up bj 
writ of certiorari. 

A promise to do a thing is not a false representation constituting the offense 
of obtaining goods, etc., under false pretences. 

The defendant was brought up on habeas corpus, and on 
the return of the writ it appeared that he was in custody on 
a warrant, issued by a police magistrate, charging him with 
having defrauded one Benjamin Nathan out of certain stocks 
in an incorporated company. 

The defendant put in an answer to the return, denying that 
there was any complaint or any testimony before the commit- 
ting magistrate. 

Whereupon a certiorari was issued, commanding him to 
make a return of the process and proceedings before him, to 
which a return was made, setting forth the complaint and all 
the testimony taken before him. 

The case, on such return, was argued by — 

i\r. B. Blwnt^ and W. G. Noyea^ for the people. 

Ogden Hcffmom^ cmd John Yam, Bv/ren^ for the defendant 

Edmonds J cT"., delivered the following opinion : 

It was strenuously urged on the argument of this case, on 
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the part of the public prosecutor, that, on habeas corpus, the 
court or officer had no right to go behind the warrant on 
which the prisoner was detained, and inquire, from facts out 
of the return, into the legality of the imprisonment. 

The effect of this principle would be that the warrant of a 
committing magistrate, when legal upon its face, would be 
conclusive upon the prisoner, and he could have no relief fix)m 
imprisonment, even if no charge whatever had in feet been 
preferred against him. 

The proposition was of so grave a character, and was 
fraught with consequences so palpably mischievous, and was, 
withal, asserted with so much zeal, and apparently with the 
support of authorities,, that I have examined the subject verj 
carefully, and rejoice to find there is no authority to Bhake 
what I have always supposed was the law on this subject. 

The most prominent authority cited in support of the propo- 
sition is note 30 to the appendix in 3 Hill, 659, where it is 
broadly laid down that under an act of 1818, and under onr 
present habeas corpus law (2 K. S. 571), if the object be to 
impeach the warrant as irregular, or as founded on an irregu- 
lar or erroneous judgment, decree or conviction, you can no 
more inquire of such things, collaterally by habeas corpus, 
than by action or indictment, and that our statute was not 
intended as an authority to inquire into the validity of writs, 
warrants, or other process, furtJier than to ascertain whether 
they will protect the party suing them out, or the officer serv- 
ing or executing them. 

So far as this relates to "judgments, decrees, and convic- 
tions," it is unquestionably correct, for tJiey cannot be inquired 
into collaterally, but so far as it relates to writs, warrants, and 
other processes before final judgment, it is far from beiflg cor- 
rect, and is unsupported by any authority except a dissenting 
opinion of one of the judges in the matter of PrimSj etc. (1 
Barb. Sup. Ct. E. 349). 

Three cases are cited, in the note in question, in support of 
the proposition in its broadest form. The first is the case of 
The Sheriff of Middlesex (1 Ad. & Ellis, 278). In that case 
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the court held that it did not come under the 66 George III, 
which is our statute, under which the proceeding is now before 
me; and the main question was, whether a process of contempt 
was good which omitted to state the particulars of the con- 
tempt. 

The position which it is cited to support was not raised in 
the case at all, nor, indeed, could it be, for the process was 
final, in execution of a final judgment of contempt. • The 
next case is The People v. Nevma (1 Hill, 154). That, also, 
was a final process of contempt, and the question now before 
me was not raised, nor even alluded to, in the whole case. 

The maMer of Gla/rk (9 Wend. 202) is the remaining one 
cited in the note. That was an extradition case of a fugitive 
from justice, under the Constitution of the United States, and 
the court said that the question before it was, under the Con- 
stitution, not one of the guilt or innocence of the accused, but 
whether he was properly charged, so as to warrant the Gov- 
ernor in surrendering him. 

It will be very readily perceived that none of these cases 
support the principle contended for. 

The district-attorney, however, cited other cases in support 
of his proposition. Among them, Bennac v. The People (4 
Barb. 31). That, again, was a case of final process in execu- 
tion of a summary conviction, and the counsel for the prisoner 
did not traverse the return. So that, at first blush, it is mani- 
fest that it does not touch the question before me. 

Another case is The People v. Cassells (5 Hill, 168), which 
was also a commitment for contempt ; and the court held that 
the prisoner had an undoubted right to show that the commit- 
ting magistrate acted without authority, and that this was so, 
notwithstanding the commitment recited the existence of the 
necessary facts to give jurisdiction. And they add, what is 
alike good sense and good law, "No court or oflScer can ac- 
quire jurisdiction by the mere assertion of it, or by falsely 
allying the existence of facts on which jurisdiction depends." 

The case of McLeod (1 Hill, 377) is the only remaining 
one cited for the prosecution. There the question was whether 

25 — vol. 2 
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the court, on habeas corpus, would go behind an indictment 
to examine the question of guilt or innocence ; and the court, 
in refusing to do so, expressly admit the propriety, in case of 
a commitment on a coroner's inquest, to look into the deposi- 
tions, and say that it was not necessary to inquire how far 
they might go were the prisoner in custody on the mere ex- 
amination or warrant of a committing magistrate. 
. These are all the cases which I can find, or to which I have 
been referred in support of the doctrine contended for in be- 
half of the prosecution. They do none of them sustain it, 
and it is well they do not, for the habeas corpus would be a 
mockery, whenever a magistrate might please to make it the 
instrument of oppression and false imprisonment, formal and 
regular on its face ; and personal liberty would be at the mercy 
of ignorance or design, beyond any thing yet known to our 
laws, careless, as they too frequently are, of freedom in the 
detail, amid its abundance in gross. 

I have always understood that it was the intention to give 
to a party committed for crime, by an examining magistrate, 
an appeal, from his commitment, to the higher judges, by 
virtue of the writ of habeas corpus, and such has uniformly 
been my practice. 

The practice is abundantly sanctioned by authority and 
statute. 

Thus, in the very notes in 3 Hill, which are so much relied 
on, it is laid down that on a commitment by final process, 
upon a summary conviction, the record of the conviction may 
be examined; and if it be void, the prisoner will be dis- 
charged. {Note 38, p. 665.) So where the arrest was without 
the territorial jurisdiction of the court ; so where the prisoner 
was carried before a remote justice, when there was one nearer 
before whom he ought to have been carried (id. note 39); bo 
where, in a criminal case, the warrant is void, the original 
deposition will be looked into to see whether an offense has 
been committed, so that the prisoner may be remanded or 
held to bail. (Id. note 40.) 

In case the commitment be for felony, the prisoner may, if 
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brought up before indictment, insist that the depositions be 
looked into as a part of the documentary authority on which 
the commitment was founded. For this pui-pose copies may 
be brought up by certioraii. (Id. note 43.) And in Tiote 45, it 
is said the accused who appeals by habeas corpus must, at his 
peril, show that he has been committed on insnflScient evi- 
dence ; and where the charge appears to be wholly groundless, 
and without suspicion, the prisoner may be discharged. 

For this the writer cites 1 Chitty Cr. Law, 128, where it is 
said, that if the court ascertain that there is no pretence for 
ijnputing to the prisoner any indictable offense, they will dis- 
charge him. And BullTnan wad SwartouVs case (4 Cranch, 
125), where the United States Supreme Court, Chief Justice 
Marshall, delivering the opinion, quotes this passage from 
Chitty as that of a very, learned and accurate commentator, 
and where the prisoners were discharged on habeas corpus. 

In Exs parte Taylor (5 Cowen, 51) the Supreme Court say, 
that in all cases on habeas corpus, previous to indictment, the 
court will look into the depositions before the magistrate, or 
before the coroner's inquest, and though the commitment be 
full and in due form, yet if the testimony proves no crime, 
the court will discharge. 

In the matter of Prim-e (1 Barb. 349), the court looked 
beyond the warrants, and into the affidavits, to see that the 
judge had colorable jurisdiction. 

In Ex parte Wathins (3 .Peters, 202), Ch. J. Marshall 
described the writ of habeas corpus as in the nature of a writ 
of error which brings up the body of the prisoner with the 
cause of commitment, and he adds : The court can undoubt- 
edly inquire into the sufficiency of that cause. 

And Chancellor Kent, in his Commentaries (vol. 2, pp. 28 
and 31), says that the act of 1818, which is now incorporated 
into the Revised Statutes, gave to the officer before whom the 
writ of habeas corpus was returned, authority to revise the 
cause of commitment, and to examine into the truth of the 
facts allied in the return ; and the officer may examine into 
the merits of the commitment and hear the allegations and 
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proo& arising thereon in a summary way, and dispose of the 
party as justice may require. 

The language of the statute is equally explicit Section 
38 enacts that the court or oflBcer before whom the party shall 
be brought on "such writ of habeas corpus, shall immediately 
after the return thereof proceed to examine into the facts con- 
tained in such return, and into the cause of confinement or 
restraint of such party, whether the same shall have been 
upon commitment for any criminal or supposed criminal mat- 
ter or not. 

Section 43 enacts : If it appear that the party has been 
legally committed for any criminal offense, or if he appear, by 
the testimony offered with the return, or upon the hearing 
thereof, to be guilty, etc., he shall be remanded. And by sec- 
tion 48, it is enacted that the. prisoner may deny the facts in 
the return, or assign any fact to show his imprisonment on- 
lawftil ; and thereupon the oflScer shall proceed to hear the 
proofs and allegations produced on either side, and dispoee of 
the party as the justice of the case may require. 

It is under this array of authority, settling clearly and at 
once my power and my duty, that I approach the main ques- 
tion involved in these proceedings. 

And here two things are apparent ; first, that the act impu- 
ted to the defendant is not a crime ; second, that it is not 
Droved. 

The offense charged is, that " on the 29th day of January, 
1851, Ray Tompkins did designedly, and by means of false 
pretences, cheat and defraud Benjamin Is athan out of one 
hundred shares of the stock of the Farmers' Loan and Trn&t 
Company, of the value of $3,000 and more." 

From the depositions it appears that on the 28th January, 
1851, Nathan agreed to sell Tompkins one hundred shares of 
that company, deliverable and payable the next day. On tlie 
next day, before transferring the stock, Nathan sent for a 
check, and received for answer that Tompkins had sent his 
check to be certified, and would send it to Nathan in ten or 
fifteen minutes; and, relying upon this promise, Nathan 
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thereupon transferred the Btock to Tompkins. Tompkins 
never asked to have it transferred to him ; but the usual time 
for transferring having arrived, Nathan, without any request 
from Tompkins, transferred it. A previous transaction be- 
tween these parties had been conducted in the same manner, 
!Nathan having transferred the stock on that occasion, and 
afterward received Tompkins' certified check. 

Upon this state of things it is perfeclily apparent that 
Nathan's reliance was upon the promise that a check would 
be sent in ten (tr fifteen minutes, and not solely upon the fact 
that Tompkins had sent his check to be certified. And noth- 
ing can be better settled than the rule that such a promise is 
not a false pretence under the statute. 

To constitute the crime under the statute, two things are 
essential — a false representation as to an existing fact, and a 
reUance upon that representation as true. Both these ingre- 
dients are wanting in this case, for the reliance evidently was 
mainly upon the promise to send the check.- This in no re- 
spect constitutes the crime. 

The only representation of an existing fact that there is to 
be found is that in respect to Tompkins' having sent his check 
to be certified. His having done so would be of no possible 
value to Nathan unless it had been followed up by being sent 
to Nathan, and it is apparent that Nathan's reliance waa 
upon Tompkins' credit and his promise to send him his check, 
and not upon the fact that he had sent it to be certified — a 
fact which, alone, could be of no value to Nathan, and upon 
which, alone, or even chiefiy, it is manifest that Nathan did 
not rely. 

The best test is to suppose the case should go on to trial. 
The question to be submitted would be, whether Nathan trans* 
ferred the stock, relying solely upon the representation that 
Tompkins had sent his check to be certified ; necessarily ex- 
eluding all idea of Tompkins' responsibility, for there was no 
representation as to that ; excluding the promise to send him 
the check, for that is no element of the crime, and excluding 



198 EDMONDS' SELECT CASES. 

The People v. Tompkins. 

the idea that the check would be certified when sent for that 
purpose, for there was no representation that it would be. 

It is idle to suppose that a conviction would be warranted, 
or be allowed, upon such a state of things. 

The fact that, in his cross-examination, Nathan conveys the 
idea that his reliance was upon Tompkins' promise that he 
would send his certified check in a few minutes ; the fact that 
the stock was voluntarily transferred on the 29th, pursuant to 
a previous contract of sale, without . Tompkins ever having 
requested it to be transferred, and the fact that it was in 
Tompkins' presence that Nathan transferred the stock, and 
without a word passing between them, would be entirely con- 
trolling on the subject. 

But even if it were otherwise; even if it could be found 
that Nathan's reliance had been upon the representation that 
Tompkins had sent his check to be certified, there is no evi- 
dence that such was an untrue allegation. It appears that 
the check was made out, but it no where appears that it had 
not been sent to be certified, and the falsity of the pretence is 
not established, nor even attempted to be. And, tor aught 
that appears, it may be perfectly true that Tompkins had sent 
his check to be certified ; and if it may, then there is no foun- 
dation whatever for the criminal charge on which the defend- 
ant is arrested. 

I have thus far confined my attention to the charge against 
the defendant named in the warrant, and tliough I do not find 
in the depositions suflScient evidence to support that charge, it 
is still my duty, under the statute, to inquire whether the 
depositions show him guilty of any criminal offense. 

The examinations before the magistrate took a very wide 
range, inquiring into all the transactions of the defendant on 
the day of his failure, and, on the argument, considerations 
were urged in reference to the moral propriety of his conduct 
on that occasion. With the latter topic I have nothing to do. 
I am not authorized to inquire whether his conduct squared 
with strict morals or a high sense of commercial honor. I am 
to inquire merely whether a legal crime has been committed, 
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and whether there is probable cause to suspect the defendant 
to have been guilty of it. None of the counsel for the prose- 
cution Buggested that the depositions showed the commission 
of any other crime than that of obtaining the stock jfrom 
Nathan by false pretences. Nor, upon looking into the depo- 
sitions, do I find any other charged. 

The defendant's failure seems to have come upon him sud- 
denly and unexpectedly. His transactions on the day of his 
failure do not seem to have been out of the ordinary course of 
his business, nor upon a larger scale than usual. All the 
money received that day, as well as several thousand d6llar8 
of a balance remaining in bank, except twenty-five dollars, he 
appropriated to the payment of debts, which seem to have 
been justly owing by him, and which, at all events, are not in 
these proceedings impeached. In such appropriation, he pre- 
ferred some debts over others. Whether it was lawful and 
proper f6r him to make such preferences, is not a question 
now before me. All that I have to do is to ascertain whether 
it was legally criminal for him to do so. It clearly is not, 
and as that is the only offense imputed to the defendant, be- 
sides that growing out of the transaction with Nathan, there 
is no l^al warrant for holding him in custody, and he must 
be discharged ; and he is accordingly discharged. 
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Maboh, 1851. 

Before Edmonds, Justice, and two aldennen. 



The People v, Henky Oabnel. 

The iosaidtj which exempts from legal responsibility for crime mut be 
the absolute dispossession of the free and natural agency of the mini 
and an absence of the capacity to form an intention, and to devise the 
means of executing it. 

The apprehension of an arrest on an accusation for crime is not the appre 
hension of great personal danger that would render a homicide justifift- 
ble. 

It will be enough to constitute a homicide murder, if the deagn to efiect 
death is formed at the instant, and is the impelling power of the £ital act 

iNDioraENT for murder. 

The prisoner was a Frenchman, and had been only a short 
time in this country. At the hous^ where he boarded he 
became acquainted with a French family named Rossean, con- 
sisting of a father and three sons. Rosseau bought a drink- 
ing saloon, and paid for it in the prisoner's presence, and thus 
the fact that the deceased had money, and where he kept it, 
to wit, in a particular trunk, became known to the prisoner. 
He was in the habit of visiting Rosseau's store ahnost every 
evening. 

One evening he came late to the place, after the customers 
had all left, and after the family had gone to bed. He craved 
for admittance, and was permitted to come in, and on his 
solicitation was allowed to stay all night. The saloon con- 
sisted of two rooms, and had two beds in, in one of which 
Rosseau and one son slept, and the other two sons in the other. 
The prisoner slept on the floor, near the door between the 
two rooms. After they had all been asleep several hours, the 
two sons who slept together were awakened by repeated stahs 
given by the prisoner. The lad who slept on the back side 
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of the bed was stabbed first, and received four wounds ; the 
other received one or two, when their outcries caused the 
prisoner to cease, and he went into the other room. There 
he met the elder Bosseau, who seized him, and received from 
the prisoner a blow in the neck from which he bled to death 
in a few seconds. 

The prisoner then attempted to make his escape by jump- 
ing out of the window of that room. Instead of escaping, 
however, he fell into an area, from which he tried in vain to 
get out, and where he was found after day-light, covered with 
blood. 

He had laid himself down to sleep near the trunk in which 
he knew the money was kept. 

Three defenses were set up for him on his trial — insanity, 
eelf-defense, and the absence of an intention to kill. 

The Jvdge charged the jury, among other things, that the 
insanity which was to excuse crime must be not the mere 
impulse of passion, an idle, frantic humor, or unaccountable 
mode of action, but an absolute dispossession of the free and 
natural agency of the human mind. To warrant a conviction 
the jury must be satisfied that the prisoner had the capacity 
to form an intention, and devise the means of executing it. 

To justify the homicide on the ground of self-defense thero 
must have been at the time imminent danger of great per- 
sonal injury, and they would therefore inquire whether there 
was cause for the prisoner to apprehend any danger but that 
of being arrested for the violence of which he had already 
been guilty? 

And as to the absence of a design to efibct death, the jury 
were instructed that it would be enough if they were satisfied 
that he had an intention to kill at the moment of striking the 
blow, even though such intention was formed on the instant. 

To the last part of the charge the counsel for the prisoner 
excepted. 
The prisoner was convicted of murder. 
26 — voL 2. 
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NEW YORK OYER AND TERMINER. 

Sefteicbbb, 1851. 
Before Edmonds, Jnstice, and two aldeimen. 



The People v. Henet Caenel. 

On a motion for a new trial, on the gronnd of improper conduct of the juy, 
the affidavits of the jurors are not admissible to prove such conduct. 

Where, on a trial for murder, while the jury were consulting together apon 
their verdict, one of them sent the officer in charge of them to the court, 
to request that the statute, or some book containing the law of man- 
slaughter, should be sent to them, and the officer returned and infonned 
the jury that "Judge Edmonds said they had nothing to do with man- 
slaughter," and they found the prisoner guilty of murder, a motion be- 
fore the Ck)urt of Oyer and Terminer for a new trial, on the ground of 
such communication to the jury, was denied. 

This was a motion for a new trial. The prisoner had been 
convicted, in March, 1851, of the murder of Charles M. 
Rosseau, and sentenced to be executed on the 2d day of May, 
1851. Before that time the governor respited his execution, 
to enable him to avail himself of a bill of exceptions taken on 
the trial. An application was then made to the governor for 
a pardon or commutation of sentence, on the ground that 
after the jury retired to deliberate on their verdict, the pre- 
siding judge had improperly given them private instructions 
in the absence of the prisoner or his counsel. The governor 
refused the application, but again respited the execution until 
the 19th of September, to give the prisoner an opportunity of 
moving the court for a new trial upon the affidavits which 
were laid before him, and this motion was made accordingly. 

On the part of the prisoner, affidavits were read from eleven 
of the jurors, setting forth that the jury, after they had re- 
tired, requested the officer having them in charge, to ask the 
court to furnish them with the law of manslaughter, or in- 
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6tnict them as to what that law really was, and that the officer 
ill a few minutes returned and stated that the jury, as matter 
of law, liad nothing whatever to do with manslaughter ; that 
the indictment was for murder, only, and the case was not 
one*of manslaughter ; and that Judge Edmonds had directed 
the officer so to state to the jury ; and one of the jurors was 
made to swejir that but for that communication he could not 
have conscientiously brought in a verdict of mm*der. 

On the part of the prosecution the affidavits of ten of the 
jurors were read, stating that the jurors were at once unani- 
mous in finding the prisoner guilty, but that one of them, 
from his repugnance to taking life, desired to confine the ver- 
dict to manslaughter ; that thereupon one of the jurors direct- 
ed the officer to request the court to send them the statute, or 
Bome book containing the law of manslaughter ; that the. offi- 
cer gave for answer, " Judge Edmonds says you have nothing 
to do with manslaughter ; " and that this communication had 
no influence with the jury, because the court had clearly, in 
their charge, said the same thing. Some of the jurors stated, 
farther, that when called upon to make their affidavits in 
behalf of the prisoner, they told the counsel, who called upon 
them, what occurred, as they now related it, and were told by 
him that it was matter of form as to the precise words ; that 
he desired the affidavit to show the fact of the communication 
from the court to the jury ; that the judge had no right to 
communicate with the jury except in open court, and that the 
object was to procure a commutation of the punishment to 
imprisonment for lite, and not to apply for a new trial. It 
was not allied that the court had authorized the officer to 
make any communication to the jury. 

(Jlinton^ cmd H. F. Gla/rk^ for the prisoner, contended that 
the irregularity of the officer, in making the communication 
to the jury, without the order of the court, rendered the ver- 
dict entirely voiij. 

Bhmt (district attorney), objected — 
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1. That the affidavits of the jurors could not be read. 

2. That the court, after sentence pronounced, had no power 
to grant a new trial. 

3. That the irregularity, though it might subject the officer 
to punishment, in no manner affected the verdict ; and — 

4. That the granting a new trial is a matter in the discretion 
of the court, which ought not to be granted in this case, be- 
cause no injury had been done to the prisoner, inasmuch as the 
language used by the officer waa a mere repetition of that which 
had already been used by the court in its charge to the jniy, 
and because the witnesses, by whom alone the prisoner's guilt 
could be established, had left the State, and gone to parts 
unknown, in the interior of South America, never to return, 

Edmonds^ P. J.y delivered the opinion of the court: 

The facts on which the new trial is moved for, as established 
by the affidavits, are simply these : That while the jury were 
consulting together, of their verdict, one of them called the 
officer having them in charge, and said to him, "Ask the court 
to send the jury the statute, or some book containing the law 
of manslaughter ; " that the officer, after u short interval, re- 
turned and said, " Judge Edmonds said they had nothing to 
do with manslaughter." 

The officer was not instructed by the court, or any member 
of it, to make any communication to the jury, but it is prob- 
able — though on that subject there is no evidence— that 
when the officer made the application for the book, the judge 
refused it in the language used, and the officer, instead of 
refusing to speak to the jury — as he ought to have done, 
having no leave from the court ; or, instead of saying to the 
jury, " you cannot have the book " — conveyed the refusal to 
the jury in the words used by the judge in giving it to him. 

For the communication thus improperly made by the officer 
to the jury, without authority from the court, a new trial is 
moved for, and the question is, whether the irregularity is one 
which renders the verdict void. 
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If stich is the rule of law it must be rigidly enforced, how- 
ever untoward the event which works such a result. Of the 
prisoner's guilt of thev crime of murder, not a doubt can 
remain on any rational mind, and there is every reason to 
believe that that crime was perpetrated while he was attempt- 
ing another — that of robbing his benefactors. And so, too, it 
is equally manifest that if a new trial is now granted, the 
prisoner must escape the punishment which the law denounces 
upon the crime he has committed, for the witnesses, by whom 
alone the facts can be proved, have left the country, and re- 
turaed to the interior of South America, whence their testi- 
mony cannot be procured so as to be used on the trial. And 
it is under such circumstances that the court is called upon to 
recognize the principle that an unauthorized communication 
to the jury, by the constable having them in charge, renders 
their verdict void. 

If this be so, then is the due administration of justice more 
under the control of the ignorance or corruption of the con- 
Btables who are in attendance at the court, than has been 
hitherto supposed. 

I dismiss from view entirely the consideration how far the 
communication influenced the jury; and for two reasons: 

In the first place, while one of the affidavits on the part of 
the prisoner conveys the idea that but for that communication 
one of the jurors " could never have reconciled it to his con- 
science to concur " in a finding of murder, the affidavit of the 
same juror, and those of nine of his colleagues, produced on 
the part of the prosecution, clearly establish that the jury were 
already unanimous in their opinion that the prisoner was 
guilty of murder; that the question of manslaughter was 
agitated among them merely from " a repugnancy " on the 
part of the juror " to taking human lite ; " that all of them 
had previously very distinctly understood from the charge of 
the court, that there was no question of manslaughter in the 
case, and that their verdict was in no respect affected by the 
communication. 

In the second place, while the affidavits were admissible to 
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prove an impropriety on the part of the constable, thej were 
in no respect admissible to prove any on the part of the juir ; 
and it surely would be an impropriety of a high character for 
a jury to take the law of a case from the constable at their 
door. 

I therefore examine the question in its naked aspect, whether 
as matter of law, such a communication do(^ necessarily 
render the verdict void. 

It is undoubtedly true that any communication to a jury, 
while deliberating, made by a party in whose favor their ver- 
dict is rendered, will avoid their verdict, and that, no matter 
whether it had any effect upon their minds or not; for the 
best of reasons, that it is thus alone the purity of the trial by 
jury can be preserved. But we were shown no case, though 
we asked for one, where such an effect has ever been given to 
a communication • made by the losing party, or by a stranger 
to the controversy, nor can I, by my own researches, find any 
such. And, as I suppose, for an equally good reason, that it 
would be giving to intermeddlers a power and control over 
the administration of justice that is denied even to the courts. 

It is not worth while to spread out here the details of the 
examination which I have made. I have given the subject 
the careful consideration its vital interest to the prisoner de^ 
mands, and the conclusion at which I have arrived is quite 
satisfactory to my own mind, both on principle and authority. 

A reference to two or three cases will be sufficient. In the 
case of Taylor v. Everett (2 How. P. R. 23), our late Supreme 
Court held that a communication made by the constable to 
a juror, which the juror swore induced him to agree to the 
verdict, was not enough to set it aside, though the conduct of 
the constable was deserving of severe animadversion. 

In narrison v. Rowan (4 Wash. 0. C. R 32), the juiy, 
after they went out, took refreshments without leave of the 
court. The court held it was misbehavior to do so, but the 
verdict would not be affected unless they were furnished by 
the party in whose favor they found. So, where a juror had 
left his seat without knowledge of the court or either party. 
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{Ejc parte Hill, 3 Cow. R. 355.) So, too, when the jury had 
retired to deliberate on their verdict. (1 Cowen, 221.) In the 
case of The Emg v. Wolfe (1 Ch. R. 401), where the subject 
was very fully examined by the English judges, and in The 
People V. DougloM (4 Cow. 33), in our own State, it was 
held that the mere separation of the jury, without any further 
abuse, would not affect the verdict. 

And in Eoerett v. YoueUs (4 Barn. & Ad.), where the ser- 
vant of one of the jurors privately conveyed some food to 
him, while they were deliberating, the court held that it might 
be ground for imposing a fine, but it was not a reason for 
setting aside the verdict ; and Pakke, J., with great propriety, 
says: " The oflScer who attended the jury may be punishable, 
but it would be a fearful thing if verdicts could be set aside 
on such grounds as this." 

It would be so, indeed, and this case would be a strong 
exemplification of the truth of the remark. Here is no com- 
plaint that the prisoner was not rightfully convicted, or that 
the verdict was not fully warranted by the evidence ; no com- 
plaint that the law was improperly laid down by the court. 
The jury were unanimous in a verdict, which the court has 
already had occasion to express its approval of. The wit- 
nesses, by whom alone the guilt can be established, are beyond 
the jurisdiction of the court. It was a frightful crime which 
the prisoner committed, and it is now claimed that he. shall 
escape the consequences, because the constable in charge of 
the jury was guilty of an impropriety! This cannot be. 
Both principle and authority forbid it. 

I purposely abstain from examining the other questions 
raised on the argument, because having, on the merits, arrived 
at a conclusion adverse to the motion, it must be denied, what- 
ever our views upon tliose other questions. 
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Before Edmonds, Mttghbll, and Kikg, JuBtices. 



Henbt Oabnel,' plaintiff in error, v. The People, etc, 

defendants in error. 

A motion to set aside a stay of proceedings, and to quash a writ of error, is 
a capital case, may be made by the district attorney ; and the prifloner^s 
counsel cannot avail himself of the objection that such motion ghoold 
have been made by the attorney-general. 

A justice of the Supreme Court has power to allow a writ of error, and to 
make an order staying proceedings, after conviction in a capital case. 

The mode of reviewing a decision of the Oyer and Terminer, as it eristed 
previous to the adoption of the Revised Statutes, compared with the pre- 
sent practice 

The prisoner had been tried and convicted of the murder 
of Charles M. Rosseau. A writ of error having been allowed 
by Justice Harris, with a stay of proceedings, a motion was 
made before the Supreme Court, sitting in the first judicial 
district, where the writ was returnable, to quash the writ of 
error and to vacate the stay of proceedings. 

The grounds of the application are fully set forth in the 
opinion of the court. 

If. Bowditch Blwrvt (district attorney) for the people. 

I. The motion is divisible into two branches, one going to 
quash the entire proceeding, the other simply to vacate the 
stay of proceedings. The motion to quash presents two ques- 
tions, one purely legal, resting upon the form and character 
of the writ; the other a mixed question of law and fact 
Upon the first question, it will be necessary to examine the 
history of writs of error at common law, and the clianges, if 
any, effected by the statute. What, then, was the province, 



NEW YORK CIECUIT. 209 

Henry Camel v. The People. 

power and proceedings of and npon writs of error at 
common law? 

First. Its province was to remove the record for review into 
the Conrt of King's Bench, and from the Bong's Bench to the 
house of lords. 

Second. Its power was to reverse the judgment in cases 
not capital, for notorious mistake in the jadgment, or other 
parts of the record, and in capital cases to reverse attainders. 

Third. In cases of misdemeanors, writs of error were not 
allowed, of course, but on sufficient probable cause shown to 
the attorney-general or public prosecutor, and then they were 
grantable of common right and ex debito jvstitae. 

Fourth. In capital cases writs of error were only allowed 
ex gratia, and not without express warrant under the king's 
sign manual, or with the consent of the attorney-general. (1 
Chitty Cr. Law, p. 749.) 

Fifth. In no case at common law did the writ of error 
operate as a stay of proceedings. {Lcmett v. The People^ 7 
Cowen, 339 ; Rex v. Wilkes, 4 Burr. Eep. 2527.) 

II. Assuming that the judge had no power to grant a stay 
of proceedings, and the present writ of error containing sucli 
express direction therein, what is the effect of such provision ? 
Does it avoid the whole writ, or is the direction, being a nul- 
lity, mere surplusage ? I conceive the writ itself must be set 
aside. If the order was separate from the writ, forming no 
part thereof, the court might discriminate, but as an essential 
part of the writ, in the present case, if improperly or illegally 
allowed, the whole writ must fall. The court cannot separate 
the writ into parts retaining one and rejecting the other ; the 
exc^s of the authority renders the whole void. The writ is 
evidently a writ under the fifteenth and sixteenth sections, and 
if inapplicable to the case in hand must fall. 

III. The allowance of the writ was obtained by the sup- 
pression of material facts, and being a writ ex gratia, this 
court, upon a knowledge of such facts, has the power to re- 
voke this exercise of grace. 

IV. The previous application for a writ of error to a judge 

27 — vol. 2. 
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in this district, and the subsequent proceedings of the connfiel 
for the convict, as connected with said application, form an 
additional reason for vacating the present writ of error. The 
effect of tolerating or sustaining a proceeding of this descrip- 
tion will be to encourage tardiness; to reward willful delay; 
and to uphold, by subtle refinements and technical abstrac- 
tions, the practice of destroying just convictions on the meritB; 
and thus subvert the ends of public justice. 

V. Finally, the sustaining of this writ of error is calcula- 
ted to pollute the fountains of justice; to destroy the public 
confidence in our judicial tribunals, and to render our laws, 
instead of being a terror to evil doers, a byword and a 
mockery. 

H, Z. Clinton^ for the prisoner. 

Edmonds^ J. : The prisoner was convicted of murder at 
the Oyer and Terminer, in New York, in March last, and 
was sentenced to be executed in May. Before the daj ap- 
pointed for his execution, his counsel prepared a bill of excep- 
tions, obtained a reprieve of execution until July, and applied 
to the judge who presided at the trial for the allowance of a 
writ of error. Before that application was passed upon, the 
counsel for the prisoner withdrew it, and gave notice of an 
application to set aside the conviction on the ground of irr^- 
larity, and obtained from the governor a further reprieve, in 
order to make that motion. On the day following tiie decis- 
ion of that motion adverse to the prisoner, his counsel obtained 
from a judge, out of the district, an allowance of a writ of 
error on the bill of exceptions, and an order staying all pro- 
ceedings on the execution until the decision on the writ of 
error. 

In regard to the objection made by the prisoner's counsel 
against the district attorney's appearing in the case and mak- 
ing this motion, it is enough to say, that under the statute 
(2 R. S. 741, § 21) the district attorney has, at least, concur- 
rent power with the attorney-general ; and it will be time 
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enongh to determine which has paramount authority when a 
conflict shall arise between them. In the mean time, it is not 
competent for the prisoner to raise the question. It is suffi- 
cient for him that the motion against him is made by one 
having authority to make it. 

The main motion is to quash the writ of error, on two 
grounds: First, because of concealment of material facte from 
the officer who allowed the writ ; and, second, because that 
officer had no power to aUow a writ of error, incorporating 
into it an order to stay proceedings. In respect to the first 
point, we took occasion to say, on the argument, that the 
explanation of the prisoner's counsel was entirely satisfactory. 
And all that is left us to consider is, whether the judge had 
power to stay proceedings on the judgment after a sentence 
had been pronounced. Upon this question, which is one of 
construction of a statute, we have no aid from adjudications. 
We have been referred to only one case — Freeman's — where 
such an order has been granted ; and in that case the right to 
grant it seems not to have been a subject of discussion or 
adjudication. 

I confess my first impression on this subject was adverse to 
the existence of the power. The section of the statute so 
often referred to (2 R. S. 658, § 15) is very explicit in ite 
terms: "No judge, court or officer, other than the governor, 
shall have authority to reprieve or suspend the execution of 
any convict sentenced to the punishment of death." The 
revisors, in their report recommending the section, say that 
"the preceding, or some other provisions concerning the sus- 
pension of executions seem absolutely necessary. Those sta- 
ted, viz., lunacy and pregnancy, are the only cases where the 
interference of any other power than that of the governor can 
be necessary. Without expressing an opinion whether the 
judge or court possess the power of suspending executions, it 
is yet deemed an unnecessary power, as the court may suspend 
judgment in case of doubt, and is so obviously liable to abuse, 
and conflict with the powers and duties of the executive, that 
its exercise should be expressly prohibited." 
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It "will be observed that it is "reprieves and suspensions" 
that are alone forbidden to all others than the governor, and 
it becomes material to inquire what is meant by those words 
in the statute. We can gather that meaning from an nnmis- 
takable source. The Constitution in force when the Revised 
Statutes were enacted, in art« three, section 5, says he "shall 
have power to grant reprieves and pardons, after conviction, 
for all offenses except treason and cases of impeachment 
Upon convictions of treason he shall have power to suspend 
the execution," etc., until the l^slature can be consulted. 

The Revised Statute (vol. 1, 165, § 3) also enacts, in r^ard 
to his granting pardons for all offenses, and suspending execu- 
tion in cases of treason, thus showing plainly what reprieve 
or suspension it was that was to be prohibited to other officers, 
lest it might "conflict with the powers and duties of the 
executive." The statute has given a further construction to 
the terms under consideration. If a convict, under sentence 
of death, become insane, the sheriff, after certain prelimina- 
ries, may " suspend the execution" until the governor shall 
issue his warrant directing the execution. And so in case of 
pregnancy, he may in like manner suspend the execution. 
The term " reprieve," as applied to convicts, has a definite 
meaning. It postpones the time of execution to a definite 
day, while "suspending" is for an indefinite period. It can- 
not be claimed, nor has it been, that the act complained of by 
the district attorney, in this case, was a reprieve; it was a 
suspension, if at all, within the statute under consideration. 
The object of the statute was to prevent a conflict between 
the executive and other departments of the government. 

The power of the governor to grant an absolute pardon 
needed no protection from the statute, for it was confes&edlv 
vested in him, and in him alone. But his power to reprieve, 
that is, to defer the execution until a definite time, did require 
such protection, for it was claimed, and had then recently 
been exercised, by other officers. In MiZler*8 odse, in 182Jj, 
reported in 9 Cowen, 730, a court of Oyer and Terminer, 
after sentence of death had been pronounced, and the time 
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for execution had been fixed, had interfered by postponing 
the execution to a day certain and beyond that originally 
appointed, and had thus, as it was claimed by the governor, 
"granted a reprieve." The learned judge, whose conduct 
was arraigned on that occasion, in a letter which has, I believe, 
received the almost universal approbation of the jurists of 
our State, claimed that the power existed in the judges of 
granting reprieves to such time as might be necessary to give 
room to apply to the executive for a pardon ; that it belonged 
of common right to every tribunal which was invested with 
authority to award execution ; and waa no more an executive 
than a judicial power. It was to put an end to this claim 
and exercise of power that the statute in question was recom- 
mended and passed. Thus far the origin of the statute has 
been regarded only as it effected reprieves. There was one 
case, and only one, in which the governor was authorized by 
the Constitution and the laws to suspend a sentence for an 
indefinite period, and that was in cases of treason, where the 
power to pardon was expressly prohibited to him. 

Now, as the power claimed by the judges was rested upon 
grounds broad enough to reach suspensions, also, as well as 
reprieves, and as the case of treason was one of those put 
forth by the presiding judge, in that instance, as one where 
the power might be exercised, the revisers (and the legislature 
following their recommendation) deemed it proper to extend 
its prohibition beyond the case which had actually occurred, 
to one which might occur. It was in substance, therefore, 
enacted that, as the governor had power in all cases except 
treason and impeachment, to reprieve for a definite period, 
the power should not be exercised by any other officer; and 
that as he had power, in cases of treason, to suspend for an 
indefinite period, that power in like manner should not be 
exercised by any other one. And thus the object of the stat- 
ute was attained in guarding against confiicts between the 
executive and judicial departments. I have already remarked 
that the act complained of in the case before us was not a 
" reprieve," within the sense of that word as used in the Con- 
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stitution and the statute ; and I now add, it is equally mani- 
fest that it was not a " suspension'^ within that sense. 

It was, however, claimed on the argument, that even if the 
strict letter of the statute would bear such constmctioD, it 
was evidently the intention of the legislature to prohibit the 
exercise of any power over, or interference with, the sentence, 
by any one other than the governor, and that the act com- 
plained of was clearly within the spirit of the statute; and 
wo have not overlooked that view, for it struck us with much 
force on the argument. The revisors, in their report, touching 
this enactment, almost, if not quite, say so-; and to ascertain 
how that is, it is necessary for us to examine somewhat at 
large the system which they recommended, and which was 
adopted by the legislature. Prior to the Revised Statutes 
there was no bill of exceptions in a criminal case, and writ of 
error thereon, for the review of convictions in the Over and 
Terminer. The review was obtained in this maHner: The 
court suspended passing sentence, and certified the question, 
which was in doubt, to the Supreme Court, who considered 
and passed upon it, and advised the court below either to 
grant a new trial, or proceed to pass sentence, and sometimes, 
when the convict was before them, they passed tlie sentence 
themselves. Whether the trial should be reviewed was at the 
option of the court before which it was had, and the party 
had not the right, as in civil cases, to take exceptions, and 
carry up the record for review. 

In case the judge consented to a review, the necessary time 
for that purpose was given, either by the court suspending itB 
judgment, or, after judgment pronounced, by suspending the 
execution. The legislature, in the Revised Statutes, altered 
this practice, and gave to the prisoner the right to interpose 
his exceptions, and a right to a review of his c^ise, and they 
adopted various provisions to carry out their intentions. 
They gave the party on trial an absolute right to a bill of 
exceptions. In certain cases the district attorney might sue 
out a certiorari, and so bring the exceptions to the attention 
of this court ; and, on the other hand, the defendant might 
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flue out his writ of error, and bo bring up the case for review. 
In all cases not capital the writ of error was one of right, and 
the judge was bound to allow it. In capital cases, it was in 
the discretion of the judge who tried the cause, or any other 
judge of this court, to allow or refuse the writ. And then, 
in order to provide the time necessary for a review of the case 
in the higher court, it was provided, in all cases, that the 
writ of error should stay or delay the execution of the judg- 
ment, or of the sentence thereon, where there was an express 
direction therein that it should operate as a stay. 

Thus a harmonious system was adopted, by which the pris- 
oner's right to have his case reviewed was secured to him, 
delays on his part were provided against, and ample time for 
fluch review was provided for. The act of the judge com- 
plained of in this case is, that while he thought, in the exer- 
dse of the discretion vested in him, that the case was a proper 
one for review, he provided the time necessary for that pur- 
pose by ordering the execution of the sentence to be stayed 
until the decision of this court on such review. The section 
authorizing a judge to order a stay of proceedings, in terms, 
applies to all criminal cases where a writ of error is allowed, 
and the prior section, prohibiting the interference of any 
officer except the governor, in the execution of a sentence, 
seems to apply to all Cases of a reprieve or suspension in a 
capital case. If the two provisions are in conflict with each 
other, then the one which I have last named must yield to the 
other, because prior in its position in the statute, upon the 
well known rule that the last expression of the legislature is 
supposed to best declare its intention. But if they can be so 
construed as to allow both to operate, and they do not neces- 
sarily conflict, such construction must be given to them as will 
allow full force to both. The two sections may, it is true, be 
made to conflict by a certain construction, but they do not 
necessarily conflict. On the other hand they may be so con- 
strued that both may exist harmoniously together. 

Thus, if the section which forbids the interference of a judge 
is confined to cases where the reprieve or suspension is for 
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purposes other than a review of the case in a higher court, 
and the section which allows him to grant a stay of proceed- 
ings is confined solely to cases where such review is sought^ 
they can exist in unison with each other, and in entire har- 
mony with the whole system. There will then be left witJi 
the judges that which is conceded to them in all other caaee, 
civil and criminal, viz., the power to stay proceedings until a 
review can be had in a higher tribunal ; and there will be left 
to the governor his fall power to pardon, suspend or reprieve, 
execution. This construction is commended to our fevorable 
regard, not merely by the well settled rules of conBtmction 
as to enactments apparently conflicting, but by the difiSculty 
we encounter in finding any reason why the statute shonld 
exempt capital cases fi*om a rule which applies in all other 
imaginable cases, civil or criminal, important or inconsider- 
able. 

But there are still other considerations. In these cases the 
court before whom tie trial is had may suspend all proceed- 
ings after conviction, provided they do so before they pro- 
nounce sentence, and for the purpose of having the case 
reviewed. What good reason can be found for denying the 
exercise of the power for the same purpose, after sentence 
shall be pronounced! 

Again, if the judge who presides at the trial shonld reftse 
to allow the writ of error, his decision is not final, but another 
judge may allow it. Of what use would that be in a capital 
case, if the proceedings could not be stayed ? The allowanoe 
of the writ, which would be, in efiect, a certificate by a judge 
of this court that there was, probably, error in the conviction, 
would, in such an event, be the crudest mockery, and the 
writ be rendered entirely nugatory. 

This view may be carried still further by reflecting a mo- 
ment on the state of things which existed when these statnteB 
were enacted. It was a circuit judge, who presided in the 
Oyer and Terminer. He might think there was no error or 
doubt in the case, and so refuse either to suspend the judg- 
ment, or allow a writ of error. Yet, the chancellor or a judge 
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of the Supreme Court might think there was error, or, at 
least, doubt, and allow the writ of error. Yet, according to 
the construction contended for, he, the superior officer, would 
be obliged to leave the prisoner for execution with that doubt 
or error hanging around the case, because the inferior officer 
had said so. 

There is another consideration to be regarded. Although 
a writ of error did not, from its nature, operate as a stay of 
proceedings, yet it had so often and so generally been clothed 
with that attribute by the English statutes, passed before our 
Eevolution, and incorporated into our law, that at the time of 
revising our statutes, it was generally supposed it would so 
operate per se. The revisors so understood it, and hence the 
enactment is, not that a judge may grant a stay, but that no 
writ of error shall operate as such unless it contains in it a 
direction to that effect. So that but for that restriction, whea 
the statute gave a writ of error in criminal cases, it might, in 
the then prevailing opinion, be, of itself, a stay; and the 
reprieve or suspension of execution that might thus be worked 
out, would be, not by the direct interference of " any court, 
jndge, or other officer," but by the very nature and office of 
this high writ. 

Again, the statute has made another very important dis- 
tinction between writs of error in capital and in other cases. 
In all cases not capital the writ may be allowed by any county 
judge, recorder, or supreme court commissioner, and without 
notice to the public prosecutor; but in capital cases only by 
the chancellor, judge of the Supreme Court, or circuit judge, 
the highest of our judicial officers, and then only after notice 
to the attorney-general, or district attorney. Why this distinc- 
tion, if there was to be no stay of execution ? Why was the 
allowance of the writ of error confined to those officers who 
are alone trusted by the statute with the power to stay pro- 
ceedings? And why, above all, this care and caution about 
a writ of error, which, when unaccompanied by a stay of 
proceedings, would become so illusive? 

In fine, the granting of pardons, reprieves, and suspending 
28— vol 2 
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executions in criminal cases, provided for in one of these sec- 
tions, is now, under our existing Constitution and laws, purely 
an executive power, confided to the governor alone ; and the 
staying proceedings upon a judgment in either a civil or 
criminal case, for the purpose of enabling a party to enjoy 
fully the benefit of the review which is secured to him, is 
purely a judicial power which has always been exercised by 
the courts, and cannot be abandoned without subjecting to 
great peril the important interests confided to and passed upon 
in them. We are, therefore, of opinion that this motion 
must be denied. 

[NOTB. — On the writ of error thus sued out by the prisoner, the Supreme 
Court, sitting in bank, reversed the conviction and ordered a new trial, on 
the ground that the judge at the Oyer and Terminer had erred in his charge 
to the jury, as to the time of forming the design to effect death, they hold- 
ing that the formation of such intention at the moment was not enough, 
but it must have been previously formed. 

As the law then stood that decision could not be reviewed, because the 
district attorney was not authorized to sue out a writ of error. 

Afterward, on the 22d March, 1852, an act passed the legislature allowing 
writs of error to be sued out in criminal cases, for the people as well u the 
prisoner ; and in two cases — The People v. Clarke and The People v. SuUkan 
— post where the same judge had made the same charge on the foima- 
tion of the intention to kill, and where the court, sitting in bank, had, foi 
the same reasons, reversed the convictions and ordered new trials, the Court 
of Appeals, on writs of error sued out by the district attorney, reversed the 
decision of the Supreme Coqrt, and sustained the ruling at the Oyer and 
Terminer. 

In the mean time, the three sons of the deceased, having left the ooontiy, 
it would have been difficult to have convicted the prisoner on a second trial 
for murder, and, without a trial, he pleaded guilty of manslaughter 

The district attorney, however, before receiving such plea, had sued out a 
writ of error in this case. But the Court of Appeals, on motion in behalf 
of the prisoner, set aside the writ on the ground that the act of 1853 was 
not retroactive, and did not apply to a judgment of the Supreme Court 
rendered before the passage of the act. {2he People v. Camel, 6 New Tork 
Reports, .463)] 
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NEW YORK OYER AND TERMINER. 

Mabgh, 1851 
Before Edmonds, Justice, and two aldermen. 



The People v. Thomas Peitohaed. 

The difierence between murder and manalaaghter. 

And the di£ference between the first, second, and third degrees of manslaugh- 
ter. 

The prisoner-was indicted for murder. He was a young 
man, about seventeen years old, and was born in Ireland. 
His father had been a drinking man, and had died of cholera. 
The prisoner worked occasionally as a carpenter, but had no 
steady occupation. He was the leader of a gang of young 
men, on the east side of the town, known as very disorderly 
and turbulent. Some of them were known to the police as 
Fighting Tom, Butcher Bill, Four-fingered Dutch, and Johnny. 
Three of them kept their mistresses, who were present at the 
triaL 

Early one morning, between five and six o'clock, all four of 
these young men entered a grocery store in that part of the 
town, headed by the prisoner, who was the youngest and 
smallest of the gang. On entering, the prisoner went directly 
to the counter, behind which the deceased was standing, wait- 
ing on customers, and said to him : " I had a muss with you 
about a week ago. What ought I to do with you ? " The de- 
ceased answered " I don't know. You carried on pretty bad and 
deserved it." Upon that the prisoner caught up a pound lead 
weight from the counter, and hurled it at the deceased. It 
struck him on the head and he fell. One of the gang said, 
" oome 1 let's go," but the prisoner said, " don't be in a hurry," 
and after remaining a few minutes they all left the store. 

After a little while the deceased arose firom his fall, and 
waited upon one or two customers, holding his hand to his 
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head, and complaining that he was badly hurt. He soon left 
the store and retired to his bedroom, where he soon became 
unconscious, and in about an hour died. 

A post mortem examination showed that the skull had been 
fractured, the blood-vessels of the brain ruptured, and oongea- 
tion and death ensued. 

It appeared in evidence that about a week before this, the 
prisoner, with his companions, had entered the same store, in a 
state of intoxication, and called for some liquor, whidi the 
deceased refused to give them. Thereupon the prisoner had 
become violent and abusive, and had been turned out of the 
store, and after he got out of doors he had continued his dis- 
turbance until the police had taken him away. While being 
taken away he uttered repeated threats of having satisfaction. 

On the night of the murder, and immediately preceding it, 
the prisoner and his companions had spent the time in visiting 
various drinking-houses, in some of which they got into quar- 
rels by refusing to pay for their liquor, and in visiting one or 
the other of their mistresses, and playing cards, and about 
day-light had sallied out in a state of intoxication. 

After the aflfray the prisoner had concealed himself, but 
was betrayed by one of the girls, and was found in one comer 
of a bedroom, about midnight, buried under a pile of old 
clothes and carpets. 

The question presented to the jury was whether the offense 
was murder or manslaughter, and the judge chained them 
that that depended entirely on the question whether there had 
been an intention to kill, for if there had been, it was murder, 
otherwise manslaughter. 

And he told them that in determining that question, the 
jury must consider the prisoner's quarrelsome disposition, his 
previous threats, his entering upon a quarrel as soon as he got 
into the store, his taking his associates with him, as if to pro- 
tect himself from arrest or interruption, his refusal to leave 
the store when urged, even after the blow, and his subsequent 
concealment. And on the other hand, they must not overlook 
the fact that the weapon used was not carried with him, but 
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tbimd in the store, so that he had not gone there armed or 
prepared to take hfe, and that all the other cireamstanees 
were juBt as consistent with an intention to do violence alone, 
as with an intention to kill. 

K the jury believed that there was an intention to kill, 
although that intention was formed at the very instant the 
weight was thrown, it was murder. 

But if they did not believe that there was at any time such 
an intention, it was manslaughter. 

Not manslaughter in the first degree, for that included only 
homicides where the oflfender was engaged in the perpetration 
of some other crime, or assisting a person to commit suicide 
or willfully killing of an unborn quick-child, but manslaughter 
in the second degree, which is the killing in the heat of pas- 
sion, but in a cruel and unusual manner, or in the third degree, 
which is killing in the heat of passion, by a dangerous weapon. 

Inasmuch as there was no question in the case that the 
homicide had been perpetrated, and by the prisoner, the ver- 
dict must be guilty of either murder, or manslaugher in the 
second or third degree. 

The jury, after being out aU night, came into court, the 
ensuing morning. The prisoner was placed at the bar. 

The clerk of the court, having called over the names of the 
jury, asked them if they had agreed. 

The foreman answered "yes." 

The clerk then said : " Jurors, look upon the prisoner ; pris- 
oner, look upon the jm-ors. Gentlemen, how say you ? Is 
Thomas Pritchard guilty of the murder, or not." 

Foreman — " Guilty of manslaughter in the first degree." 

The Judge : 1 do not know what to do with such a verdict, 
gentlemen. I do not see how it can possibly be manslaughter 
in the first degree. There is no section of manslaughter in 
the first degree that could include this case. 

H. L, Clinton^ on behalf of the prisoner, said that his 
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associate counsel, Mr. H. F. Clark, had contended that the 
jury might find the prisoner guilty of any of the four d^rees 
of manslaughter, if they believed him guilty at all ; and he, 
Mr. Clinton, thought that though manslaughter in the second 
degree would have answered the circumstances of the case, 
yet he was of opinion that the verdict rendered could be 
received by the court. 

The District Attorney said that their honors were aware 
that he had the misfortune to differ from the presiding judge 
with regard to the construction of that section of the statute. 

Tlie Judge: I instructed the jury that they should find a 
verdict of guilty of murder, or manslaughter in the second or 
third degree. They might as well have found the prisoner 
guilty of horse stealing as manslaughter in the first degree. 
They were bound to take the law from the court, and they— 
the jury — were to decide upon the facts. The jury lave 
compromised their verdict ; they have gone into matter that 
has not been submitted to them. 

Ths District Attorney^ and Mr. Clinton^ considered that 
the jury had a right to render the verdict as they had given it. 

The Judge then said : The counsel for the prosecution^ and 
for the prisoner, having agreed to take the verdict, I will not 
allow my own impressions on the subject to interfere, but I 
am fully convinced .that it is against the law of the land. The 
clerk will, however, record the verdict. 

The verdict was then recorded, that Thomas Pritchard was 
not guilty of murder, but was guilty of manslaughter in the 
first degree. 

The prisoner was sentenced to the State prison for life. 

[Note. — I add to the foregoing the following flELcts, as calculated to show 
the state of society in which thej occurred : 
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TLe prisoner was brought up for sentence, with four others, one or two 
of whom were sentenced to be hung, and the others to the State prison. 
The occasion was a very solemn and impressive one, and studiously made 
BO, because of the dense crowd in the court room. When Pritchard was to 
be sentenced, and he was the last one of the five, one of the aldermen said 
to the presiding judge, " Give this boy a good talking to ; the room is full 
of his associates and companions, and it will do good." The judge replied, 
" You are mistaken ; they have not come here to profit by the lesson of his 
fate, but to see him ' die game,' as they call it. Did you not observe that 
daring the whole of his trial our galleries were filled with his * pals' and 
associates, and that even their girls were among them ? The same set are 
here now, and for the same purpose, and our words would be wasted on 
them." 

So, when he was arraigned for sentence, all that the judge said was, " Tho- 
mas Pritchard, you are sentenced to the State prison for life. Officers, 
remove your prisoners," 

They were removed, and the crowd rushed from the court room. One of 
the officers afterward reported that they were accompanied, on their passage 
from the court room to the prison, by a hundred or two of the same dass of 
society, who gathered close around, and frequently spoke to him ; and one 

of them had said, " Tom I Tom I what a G d d n hog that judge 

was ! He talked to all them other fellows, but he didn't say a word to you. 
He hung you up just as he would a d n dog I " 

After the trial was over the judge received the foUowing note, as he was 
given to understand, from one of the jurors: 

" We have been informed that in the case of the boy Pritchard, the jury 
were in favor of bringing in a verdict of murder against the prisoner, almost 
from the moment of their entering into the jury room, until within a few 
minutes of their entering into the court room. They were all desirous of 
producing the effiict of their verdict, so far it decided the fate of the pris- 
oner, but the majority were desirous of bringing in a verdict of murder, as 
an act of duty toward the public. 

** Some of the jurors were fearful that if the verdict' of murder had been 
given, with a recommendation to executive clemency, in consequence of his 
youth, as was their intention, that in such case his sentence would liave 
been remitted to that of twenty-one years imprisonment, whereas, by giv- 
ing a verdict of manslaughter in the first degree, they were sure that his 
sentence would be such as has been justly meted out to him — 'Imprison- 
ment and hard bbor for life in the State prison.' "] 



224 EDMONDS' SELECT OASES. 

Smith y. Lockwood and Wood. 

SXIPREME COURT— SPECIAL TERM. 

1851. 
Before Edmonds, Justice. 



Smith v. Lockwood and Wood. 

In ftn action in which an injunction is prayed for, all persons interested in 
the salgect-matter in suit most be made parties, except where the perBODS 
interested are so numerons that it would be impossible, or prodactiTe d 
great inconvenience, to make them all parties, in which case one of the 
persons interested may sae on behalf of himself and all others equallj 
interested with him ; but a plaintiff suing thus must distinctlj state, in 
his complaint, that he sues as well on behalf of himself as on behalf of 
all others equally interested with him. 

In this case the complaint was filed by the plaintiff, in his own 
name, alone, and solely for his behoof, to obtain a perpetual in- 
junction to restrain the performance of a contract between 
the defendant, Lockwood, as agent of the State prison at Sing 
Sing, and the defendant. Wood, for the manufacture of 8aw6 
by convict labor. It was averred that the chief supply of 
saws for the consumption of this State was not imported from 
other countries or states, and the plaintiff was a journeyman 
sawmaker, and, as such, would be injured by the contract in 
question. An order was granted to show cause why a pre- 
liminary injunction should not issue against both the agent of 
the prison and the contractor. On the motion affidavits were 
read on both sides on the question whether the chief supply 
of this State was of domestic or foreign fabric. 

Edmonds^ J. : The chief difficulty I had on the argument 
was as to the right of the plaintiff to bring this suit, and I 
regret that on that point I have had so little a^istance from 
the argument, for it has compelled me to go into a full exami- 
nation of the question, and thus delayed its determination. 

The plaintiff no where in his complaint allies that he has 
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any individual and separate interest in the subject, but only 
an interest in common with all others in this State who are 
engaged in the manufacture of saws ; and here two questions 
are raised : 1. Has the whole class of those engaged in that 
manufacture a right to maintain a suit for a violation of the 
statute? and, 2. Has any member of that class a right to bring 
a suit in his own name, and for his own behalf, alone, or must 
he sue in behalf of all others having a conmion interest with 
him? 

I do not here consider the first question, because I if^ard 
the second as decisive of this motion. 

It is the general rule in that class of suits where an injunc- 
tion is prayed for, that all persons interested in the subject- 
matter of the controversy must be made parties, for the 
reason that otherwise the rights of persons who have no oppor- 
tmiity of being heard may be passed upon in their absence, 
and a multitude of suits might be necessary before the ques- 
tion could be finally determined. There is, however, a well 
established exception to this rule, and that is where the parties 
are so numerous that it would be impossible to bring them all 
in, or, if brought in, to prevent the suits being continually 
abated by death or a change of interest. In« such a case it 
has been allowed, in order to remedy an inconvenience which 
might in some instances amount to an insuperable obstacle, 
for one of the parties in interest to commence a suit in behalf 
of himself and aU others equally interested with him, and this 
must be distinctly stated in the outset, because those others 
might acquire an interest in and control over the suit, of 
which it would not be in his power to deprive them. But the 
exception has never extended so far as to allow only one of 
several having a common interest to sue, without making the 
others parties. If it were otherwise, numerous suits miglit be 
necessary, in none of which could the whole question involved 
be disposed of any further than as it affected some particular 
one of the many, who had an equal right to sue. The case 
before me is an apt illustration of the rule and its operation. 

If this plaintiff, having only an interest in common with 
29 — voL 2. 
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all others purBuing the same calling, can maintain his suit 
alone, and for his own benefit only, then eveiy one of those 
others can do so, and the defendants be subject to suits broo^t 
by every person in the State engaged, like the plaintiff, in the 
manufacture of saws, and the decision of any one of these 
numerous suits would necessarily put an end to or dispose of 
the question involved alike in all of them. 

This would overwhelm both courts and suitors with unneo- 
essary litigation. 

To avoid these inconveniences on both sides, the practice 
has been adopted and rigidly adhered to, of allowing one to 
bring his action without making the others parties, provided, 
however, he would bring it in behalf of himself and the 
others. 

I^ however, the party, has an interest in the subject pecu- 
liar to himself, and not enjoyed in common with others, he 
may maintain a suit in his own name, and for his own benefit 

These rules are well established, of great practical ntilitj, 
and cannot safely be departed from, and they are decisive of 
this motion. 

The plaintiff does not set up any interest separate and pe- 
culiar to himsdf, but only an interest which he enjoys m 
common with all others engaged in the same branch of me- 
chanical labor. Yet he does not make those others parties to 
the suit, nor does he bring his suit in their behalf as well as 
his own. This he cannot do. He cannot, in the form in 
which he has brought his suit, maintain it, and, as a matter 
of course, have the injunction prayed for. 

I therefore deny the motion for an injunction, solely upon 
this ground, and without intending to express any opinion 
upon the other questions involved. 

[The principle of this case was Bus^dned on deniiiirer. 18 Barb. 209. 
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CaMMANN y. TOMPEINB. 

The affid&vit in support of an application for an attachment, averring the 
party's belief in the existence of fiEicts which warrant the issuing of a& 
attachment, should disclose the ground of such belief, to enable the judge 
to whom the application is made to form a belief on the subject. 

An attachment granted on an insufficient affidavit will be set aside on mo- 
tion. But — 

Where the motion to set aside an attachment is made upon affidavits on the 
part of the defendant, the plaintiff may introduce affidavits on his part» 
and if, by all the affidavits in the case, sufficient appears to warrant the 
issuing an attachment, the court will not set it aside for any insufficiency 
in the affidavit on which it issued. 

What is a concealment to avoid service of process. 

The material facts appear by the decisions. 

Ednumds^ J. : The original aflSdavits in this case {Ca/mr 
mann v. TompJcma) were scarcely enough to warrant the 
attachment. The fact of concealment is not positively sworn 
to, but simply the plaintiff's belief that the defendant kept 
himself concealed to avoid the service of a summons. We 
have already held that the averment of a belief is not enough. 
The grounds of the belief must be set out, so that the judge 
who issues the warrant may have such belief, and the court 
mav be able to determine whether in any one it would be 
well grounded. 

Tlie only grounds for the belief given in these affidavits are 
that diligent inquiry had been made for the defendant, that 
he was not to be found, nor could it be ascertained whither 
he had gone. It is not stated where the inquiry was made^ 
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nor wheviy nor of whom^ nor (mything to enable the judge or 
the court to determine whether the inquiry had indeed been 
diligent, and conducted in good faith. 

To allow an attachment upon such an affidavit would sub- 
ject almost every one to the process, at some time or another, 
for there is scarcely a man in business of whom the same 
might not at some time be truly said. 

This consideration, however, is not very material, for we 
have already held, in another case, that where the motion to 
set aside an attachment is made on affidavits on the part of 
the defendant, the plaintiff may introduce counter affidaritB 
and bolster up his case. It is only where such a motion is 
made on the original affidavits alone, that the plaintiff is pre- 
cluded from strengthening his case by amendments or addi- 
tions. 

In this case other affidavits are offered on bot^ sides, and 
the question before me is whether in them, as well as the 
original affidavits, sufficient grounds for sustaining the attadi- 
ment are to be found. 

The right to the process in this suit is not founded on an 
alleged departure from the State, but on a concealment within 
the State, and not with an intent to defraud creditors, bnt 
with an intent to avoid the service of a summons. 

It is not necessary that a summons should have been issned, 
and an ineffectual attempt to serve made. It was enough if 
the party intentionally so disposed of himself that one (X)nld 
not have been served ; nor is it of any consequence, as sug- 
gested, that the defendant could have had no object in avoid- 
ing the service of process, because such service, on that day, 
could have been of no advantage to the plaintiff It was 
enough, under the statute, if there was an actual intention to 
avoid such service. 

And such intention is a matter to be judged of by the 
court, from all the facts of the case, and is not to be controlled 
solely by the avowed object of the defendant. 

It appears that at two o'clock, on the day of defendant's 
failure, when, as he stated, the knowledge that he muBt ftil 
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came upon him like an avalanche, he left hie place of business 
and gave directions for his counsel to meet him at a place 
where he would not be likely to be looked for by any of his 
creditors. 

He did not inform his clerk, whom he left; in charge of his 
office, where he would be found. After going to the bank, 
and drawing out all the money he had there, he did not return 
to his office, though an hour, at least, would elapse before the 
business would close for the day, and when it would be expect- 
ed that he might be absent from his office. But he retired to 
an obscure tavern in Hudson street, where his creditors would 
not be at all likely to inquire for him. 

There, instead of remaining in the public bar-room, he re- 
tired to a private sitting-room, and there seems to have 
remained alone for at least two hours, until his counsel ar- 
rived. And it would seem that for at least nine hours, that 
is, from about three o'clock in the afternoon until about mid- 
night, he remained at that tavern, and in that private room, 
no person, either at his place of business, or at his dwelling, 
being able to tell to inquiring creditors, or officers having pro- 
cess, where he was to be found. 

During all that time he was as much concealed from his 
creditors, and from officers having process to serve upon him, 
as he well could have been. 

Now the question is, whether, from these facts, we have a 
right to infer that he intended such concealment. 

Men are supposed to intend the natural and necessary con* 
sequences of their acts. 

The defendant avers that his object was to avoid distressing 
his family by meeting his counsel at home. That may have 
been his original object in going to that tavern, as he avows, 
but it could not have been his object in remaining there for 
hours after his house was in possession of an officer ; nor could 
his remaining there so many hours have been necessary for 
the purpose of consulting his counsel, nor was it necessary for 
these purposes that he should have concealed from his family, 
at his dwelling, and from his clerk at his office, ^here he waa 
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during all that time. It is that ooncealment which leaves on 
the miud the impression that there was, daring a part of the 
time, at least, an intention to keep out of the way, and that 
it is which works out the authority for the attachment. 

Indeed it is quite manifest jfrom all the papers, and especial] j 
from those on the part of the defendant, that his object in 
going to and remaining at Kipp's tavern, was to make the 
disposition of his property that he did, and so secure to him- 
self the time and opportunity of doing so without molesta- 
tion from his creditors. By doing so he did avoid the service 
of a summons. One was sent to his house to be served, and 
its service was prevented by his concealment at Kipp's. It 
was not, indeed, necessary that an abortive attempt should 
have been made to serve a summons. I allude to the fact in 
order to show that the service was avoided by the defendant's 
lingering so many hours at that place, and that, if lie had an 
intention to avoid it, he most effectually carried it out Add 
to this consideration the facts that no member of his hou^ 
hold, no person in his employment, knew where he was, or 
could direct his creditors where to find him, and that his friend 
Kipp, who had been with him at the tavern that afternoon, 
refused to tell the officer who had the process whore he was to 
be found, and we have a strong case of that conceahaent 
which the law evidently aims at. 

It is a concealment to avoid the service of process, no mat- 
ter whether for an hour, a day, or a week ; no matter whethff 
with a view to defraud creditors, or merely to have time to 
make a disposition, lavrful or otherwise, of his property bdbre 
his creditors got at him. It is placing himself designed! j so 
that his creditors cannot reach him with process, and that, it 
seems to me, is clearly the concealment which the statute con- 
templates. 

I do not attach much consequence to the fact that when at 
midnight the defendant was told an officer was at his house to 
arrest him, he immediately sought out the officer. After that 
there was undoubtedly no concealment. But that does not 
ahow there was none before that. The purpose for which he 



NEW YORK CIROUIT 231 

Camroann y. Tompkins. 

had, np to that hour, remained away from his office and his 
house, was answered. He had succeeded in disposing of his 
property without any molestation from his creditors. He had 
avoided the service of a summons, and it scorns to me that I 
should nullify the beneficial objects of the statute if I should 
hold that this was not such a concealment as to justify an 
attachment. 

I must, however, notice another objection considered in the 
argument : that, namely, to the form of the attachment. We 
have already held that the usual form in which attachments 
are issued, as process running in the name of the judge, and 
signed by him, is wrong. The attachment is process in the 
progress of the cause, and, like the subpena, execution, and 
the like, must issue in the name of the people, and have the 
clerk's and attorney's names signed to it, and be allowed by 
the judge. 

It cannot issue without his allowance, but when it does it 
issues as a writ or ordinary process. 

It might as well be asked of a judge to sign a habeas cor- 
pus or certiorari, or an attachment for contempt, or the like, 
and have them run in his name. 

It is now nearly, if not quite, a year since we so held, yet I 
do not recollect that I have ever yet seen an attachment made 
out or issued in any other form than that which the law sta- 
tioners have pleased to give the profession. But I cannot 
disregard the decision of the court, if the bar do, and for that 
cause this attachment might be set aside, were it not for the 
power of amendment conferred upon the court. 

That power ought to be exercised in this case, for it would 
not be right to jeopard the interest of the plaintiffs, by rea^ 
son of an objection merely formal, and no way affecting the 
merits. But this error in form will deprive the plaintiffs of 
the costs of this motion, to which, otherwise, they would be 
entitled. 

An order, therefore, will be entered denying the motion to 
vacate the attachment without costs, provided vdthin ten days 
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the plaintijBb amend their prooefis; and, in caee they do not^ 
then granting the motion with costs. 



GlLBEBT Y. TOMPKINB. 

£3mondSy J. : This case {OUbert v. Tomphms) is subject 
to the same remarks as in the case of Ca/mmcm/n, v. Tompkins 
(supra) J with this difference : this attachment was sued out on 
the ground of a departure from the State, and not on the 
ground of conceahnent. It is now manifest that there T^as no 
departure, but there was a conceahnent, and the question is, 
whether the new grounds are admissible to sustain the pro- 
cess. 

I do not see why they may not be, nor why my remarks in 
the other case, in regard to the defects in the original affida- 
vits, do not apply with equal force to the defect in thia. It 
appears to me that the true rule to adopt in this whole daas 
of cases is, that where the defendant moves on the original 
affidavits, such a defect in them may not be cured, but \rhere 
he moves on affidavits on his own part, the plaintiff may be 
at liberty to show that he was entitled to the attachment on 
aome grounds which existed at the time it was issued. 

It must frequently happen, as in this case, that the plaintiff 
cannot tell whether the defendant has departed from the 
State, or is concealed within it, at the same time that facts are 
known to him, and which he states in his affidavit, which lead 
to the conclusion that the defendant has either departed the 
State or concealed himself. 

In this very case the affidavits are more perfect than in 
either of the other cases, in stating the facts from which the 
conclusion is to be drawn. Those facts warranted the belief 
that either one or the other was true. From those facts the 
plaintiffi inferred that the defendant had departed the State, 
whereas it turns out that he had concealed himself within it. 
For this error in their inference would it be right to vacate 
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the process, when the facts themselyes, without the inference, 
would warrant its being issued 2 

It seems to me that it would be unjust to do so, and there- 
fere I must direct the same rule in this as in the other case. 



SUPREME COURT— SPECIAL TERM. 

July, 1860 
Before Edmonds, Justioe. 



GnsB V. Grawtobd. 

The proYiaioxi in the Revised Statntes (2 R. S. 616, § 47) that proceedings to 
lemove a tenant shaU not be stayed by any writ, etc., of any court, is 
zex>ealed by section 219 of the Code, which authorizes an injunction in 
any com where the act complained of would "produce injury to the 
pUintiff." 

In determining whether an ii^ unction should or should not issue, the (ndy 
matter to be ascertuned is, whether the act complained of will " produce 
injury to the plaintiff," and if it will the injunction must be granted. 

MonoN to dissolve an injunction issued to stay summary 
proceedings by the defendant, to remove the plaintiff from 
certain premises. 

Busteedj for plaintiff, cited Smith v. Mqffat (1 Barb. S. 0. 
R. 65). 

N. B. Bhmty for defendant. 

Edmonds^ J. : The only question which it is necessary for 
me to consider in this case is whether the Code has made any 
alteration in the law which would formerly have governed it. 

My confidence in the correctness of the opinion expressed 
30 — ^voL 2. 
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in Smith v. Mqffut has been unshaken by any thing whidi 
has been urged on this argument, but whether a new state of 
the law governing the case has not arisen under the Code, k 
another question. 

Before the Code it was a well established role that an in- 
junction would not issue to restrain a trespass, unless it would 
work an irreparable injury, or a destruction of the freehold 
for the uses to which it was devoted, or to prevent a multipK- 
city of suits. {Hart v. Mayor of Albany j 9 Wend. 570 ; Zi^ 
mgston v. Livmgston^ 6 John. 0. R. 497; Jerome v. Rok^ 7 
John. C. K 315.) 

But now, by section 219 of the Code, an injunction may 
issue wherever the commission of the act complained of, dur- 
ing litigation, would " produce injury to the plaintiff." In 
this respect the Code of 1849 differs materially from that of 
1848. In the latter the provision was that an injunction 
might issue to restrain the commission ol* continuance of an 
act, the commission or continuance of which would produce 
great or irreparable injury to the plaintiff. (Code of 1848, § 
192; Code of 1849, § 219.) 

This enactment very greatly enlarges the power of the 
court in the use of a preliminary injunction, and removes the 
inquiry which formerly was always made, namely, whether 
the injury was irreparable in its character, or would destroy 
the fi-eehold. Now it is enough to warrant the issuing of an 
injunction to show that any injury would be produced to the 
plaintiff. 

But this is not all the change in the law which this pro 
vision of the Code has wrought. Its language is very une- 
quivocal, and plainly reaches the case now before me, for the 
simple reason that the provision of the Revised Statutes (2 
R S. 516, § 47), which enacts that the proceedings to remove 
a tenant shall not be stayed or suspended by any writ or order 
of any court or officer, is plainly inconsistent with the pro- 
vision of the Code, which authorizes an injunction in any case 
where the act complained of would produce any injury to the 
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plaintiff, and by § 468 of the Code, all statntoiy provisions 
inconsistent with that act are repealed. 

So, that henceforth, on an application for an injunction, 
the inquiry is not to be, as formerly, whether the act com- 
plained of would work an irreparable injury or the destruction 
of the freehold, or whether it proceeded from an attempt to 
remove a tenant holding over, but simply whether it would 
produce injury to the plaintiff. 

K the act is clearly right and proper, it could not properly 
be said to produce injury to the plaintiff, but to be the re- 
moval or prevention of an injury, which he was producing to 
the other side. And hence, the inquiry, and the only one, it 
appears to me, which under the Code can be made, is whether 
the act which is sought to be restrained is lawfril or not. 

This is very extraordinary power to be conferred on any 
court, and it may well be doubted how far it was expedient 
or necessary to grant it. But that is a question with which 
we have nothing to do. That is reserved for other and wiser 
heads. 

I must, therefore, inquire in this case whether the defend- 
ant's proceedings, which are restrained by the injunction, were 
according to law ; and on this point, it appears to me very 
clearly that they were not. 

Under this state of things, and this new condition of the law, 
it is doubtless proper to restrain an act unlawful in itself, and 
which must produce an injury to the plaintiff. 

The motion to dissolve the injunction must be denied, but 
without costs. 
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August 8, 1861. 
Before Edmonds, Justice, and two aldermen.. 



The Pbopus v. Otto GBUirzia 

Dying dedaiationB may be given in eridenoe, when the deceased bu do 
hope of a reooverj. 

It is a matter of discretion with the judge, to x)erDiit the Bmnining up to be 
interrupted, for the purpose of enabling the proBecntion to pat in evi- 
dence, which had been inadvertently omitted. 

In looking for motive, in order to ascertain if there was an intent to till, 
the birth-place, edncation, and manners, and customs of the coontij of 
which the prisoner was a native, and in which he had been brought op^ 
may be inquired into. 

The prisoner was indicted for murder, in poisoning his 
wife. 

They were natives of France, and were married th^^. He 
left her there, and came to America. After a while, she fol- 
lowed him, and on her arrival, she found him living with 
another woman, by whom he had a child, but to whom he 
was not married. This other female, Margaritta Lorenz, did 
not know that he was married, but urged him to many her, 
which he promised to do when their child became old eDOUgh 
to be christened. In the meantime, the wife arrived, and as 
Margaritta testified, " she scolded at first, but in half an hoiir 
was satisfied." The three lived together for a while, until the 
wife went out to service as a nurse. After remaining at such 
service for a short time, she left it, and insisted that her hus- 
band should live with her. It was then agreed between the 
three, that the husband and wife should live together, and 
Margaritta should leave him, and receive ten dollars a month 
of his earnings, which were two dollars a day. Ere long, the 
wife insisted that she should live apart from the prisoner, and 
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receive the ten dollars a month, and this was agreed to. The 
money not being paid to her r^ilarly, she insisted that her 
hneband should live with her, which he did. It was while 
thus living with her, that she was taken ill, and after lingering 
Bome twelve days, died in violent convnlsions. 

The symptoms of her sickness, were all such as arsenic 
would produce. The scrapings of the floor on which she had 
vomited, were examined, and showed the presence of arsenic ; 
portions of her body were examined, and enough arsenic was 
foimd to produce death. To allay her burning thirst, her 
hnsband had fed her with sugar and water, and the remains 
of the sugar, in the paper from which he had taken it, were 
found to contain arsenic, and during her illness, he had shown 
great reluctance to call in a physician. 

He had told Margaritta that his wife had jewelry and arti- 
cles worth $100, and during her iUness he made two attempts 
to obtain those things from the place where the wife had left 
them for safe-keepiag, and after her death he took her rings 
from her fingers. 

During the progress of the trial evidence of the wife's 
declarations during her illness was offered and objected to. 
But on its being testified that she had said that she did not 
expect to recover, the evidence was admitted, and her declara- 
tion was that she believed she had been poisoned in some 
soap which one of the neighbors had made for her, but she 
had said that she did not understand why her husband gave her 
white sugar and water, and himself drank brown sugar and 
water, or why he drank sugar and water at all, for he had 
never done it before. 

It was also proved that he had two parcels of white sugar 
frx>m which he fed his wife — one in lumps, which did not 
contain arsenic, and the other was fine, which did contain it. 
It was also proved that during her illness he worked only 
one day, but devoted his time to attending on her, and that 
he several times complained of being sick, and said that he 
had vomited, but no one had seen him do so. 

The portions of the body in which the presence of arsenic 
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had been detected, had been taken from a corpse after it had 
been interred, and had been disinterred for the pnrj^oee. hi 
Buniming up to the jury the counsel for the prisoner made it 
a point that the corpse thus disinterred had not been identi- 
fied as that of the prisoner's wife. 

TJie District Attorney insisted that he had omitted the evi 
dence by inadvertence, and claimed the privilege then of 
supplying the defect. This was objected to by the prisoners 
counsel, ^but admitted by the court, and evidence of the 
identity was given. 

The Judge then charged the jury, and commenced by say- 
ing that the end of the year approached, aad, to him, it was 
an event which would be right welcome. During the past 
year crime had flowed in upon them in an unusual current, no 
less than eighteen persons having been arraigned before him 
for the crime of murder. Of that number only one was na- 
tive bom ; and, he said, these circumstances taught an impor- 
tant lesson, which it would be well for the jmy to consider. 
We have opened our land to the persecuted of all nations, 
and in great crowds they have flocked to our shores. We 
have taken no pains to ascertain the characters of those who 
thus are allowed to seek a refuge among us. The high and 
the low, the good and the bad, are alike free to come, and we 
are not to be surprised to flnd among them many of the mis- 
directed minds of the old world. Nor must we overlook the 
cause of that misdirection, when we are called on to sit in 
judgn?ent upon its efiects. That cause will be found in the 
circumstances which surround them from infancy to manhood. 
No adult comes to our shores without his character being 
modified or affected by them. These circumstances too fre- 
quently spring from those evil governments which crush the 
human mind beneath their iron tread, and unfit it for the sud- 
den rebound caused by the CHJoyment of such mental freedom 
as is accorded to all among us. They spring, also, from the 
want or the defect of education — very many coming among 
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US without that moral sense, that capacity to distinguish be- 
tween right and wrong, which so eminently characterizes our 
people. They spring also from a feeling of hostility to all 
government, which grows with them to manhood, and which 
here arrays them in feeling against the law and its ministers ; 
a feeling inconsistent with all our habits, and at war with all 
our institutions. And these together unite in creating in 
them a disposition to commit crimes unknown among, and 
almost incomprehensible to, us. Hence, in all such cases as 
this, where we are searching for motives, and are aiming to 
ascertain whether a homicide has been intentionally commit- 
ted, we must not overlook thi^ misdirection, but beware how 
we too rigidly adhere to a standard to which the moral condi- 
tion of the accused may not be equal. But while we are thus 
warned to be careful to give to this misdirection its duo 
weight, we are also admonished of our duty to protect the 
peaceable and law-abiding portions of the community against 
the aggressions of such misdirected minds, and of our duty to 
teach them what the freedom is which they may enjoy here, 
namely, that it is the freedom to pursue their own happiness, 
in their own way, provided, however, that they do not encroach 
upon or injure others. The judge said he had made theso 
remarks in order to put the jury on their guard against being 
swayed from the proper balance of their judgment by the 
lamentable frequency of homicide cases among us, and to aid 
them in giving proper weight to a consideration to which it 
could not be expected that they could entirely close their eyes. 
The crime of murder was then defined by the judge. He did 
not at all propose to go into the testimony. His duty would 
be dischai^ed when he presented to them, generally, the fea^ 
tures of the case. 

After explaining what the crime of murder was, he said 
the case presented to the jury three questions : Was the death 
caused by poison! Was that poison administered by the 
prisoner? Was it so done intentionally on his part? 

As to the first question, they would consider the previous 
good health of the deceased, the symptoms of her sickness, 
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the appearance of the body after death, and the presence of 
arsenic in the body, in the vomit, and in the sugar; but in 
considering them the jury must inquire if all these circum- 
stances were consistent with the theory of death bypoisoniBg, 
for if any one of them was inconsistent with that theory they 
would not be warranted in finding that poison was the cause 
of the death. For that purpose it would not be enough to say 
that some of the symptoms and appearances were consistent 
with Bome other disease. They must be affirmatiyely incon- 
sistent, or, in other words, they ^ust be such as would not be 
there if poison was the cause. 

As to the second question, w%s the poison administered by 
him ? They must bear in mind that he had the opportimity 
to do it, and that he did administer to her sugar from tbe 
paper in which arsenic was found. 

And then, as to the third question, the inquiry would be as 
to his motive for perpetrating the offense ? "Was it to get rid 
of a wife who was troublesome to him, or was it to get poe- 
session of her property, or both operating in his mind t 

There was another consideration for the jury, that of the 
prisoner having been sick himself. He, the jndge, did not 
recollect that any of the witnesses had said that they saw him 
vomit ; but several of them testified that he said he was sick. 
If any of them saw him sick, it would be a natural and legiti- 
mate inference that he had partaken of the same sugar; and 
if that were so, the inference would be almost irresistible to a 
well regulated mind, that he did not intentionally poison her, 
because he hazarded his own life as well as hers. But anoth^ 
important view of this case is, that all this idea of sickness on 
the part of the prisoner, may have been fabricated by him to 
meet the result. The question is, was his sickness genuine, or 
was it fabricated on his part. For what did he fabricate the 
sickness except to meet such a charge as this ? If it was real 
and genuine then they might well doubt whether there was 
any real design on his part to take the life of his wife. If 
they had any doubt that the death of the deceased was caused 
by poison, then they ought not convict the prisoner; or if 



NEW YORK CIECUIT. 241 

The People v. Otto Gnuizig. 

they beKeved that he did administer the poison, without know- 
ing it to be Buch, they should acquit him. 

The prisoner was found guilty of murder. 



From the New York Herald. 

« 

COURT OF OYER AND TERlWaNER— November 20, 1861. 

Present — Mr. Justice Edmonds, and two aldermen. Justices 
Edwards, and King were also on the bench. 

The District Attorney moved the sentence of the court on 
Otto Grunzig, convicted of the murder of his wife. 

Mr. Joachimssen moved for time to prepare a case or a bill 
of exceptions. The Revised Statutes, he said, gave two modes 
of proceeding in cases of this kind. One by a writ of error, 
the other by a bill of exceptions, with a certificate of the 
judge that there is probable cause for review. 

Mr. Joachimssen said, that on the part of the prisoner, he in- 
tended to adopt the latter course. He had received informa- 
tion, at four o'clock yesterday, which would be important evi- 
dence on a new trial. On the one hand, Mr. Ogden Hoffinan 
had testified, on the trial, that he had never known that the 
deceased woman was sick while in his employment. On con- 
sulting with his family, however, he discovered that he was in 
error, for it appears that she had been ill, and counsel was refer- 
red to the physician who attended her. The other testimony 
to which he referred would lead to the inference that the woman 
died by suicide. 

The court understood the application to be for a stay, on the 
ground of newly discovered evidence. 

Mr. Joachimssen was proceeding with his application, when 
the court said that no doubt the power exists, and it was not 
necessary to cite authorities. There is not the slightest doubt, 
on the mind of the court, as to the propriety of the verdict. 
Counsel could have his motion for a new trial, and if there was 
any error shown, the stay of execution could be granted ailei 
sentence, as well as before. It was not, therefore, necessary to 

31— vol. 2. 
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stop the proceedings of this court, for if any judge of the Sn- 
preme Court thinks a stay of proceedings should be granted, 
there will be no difficulty in obtaining it. 

Otto Grunzig was then asked, through Mr. Joachimssen, &s 
interpreter, what he had to say why sentence of death should 
not be passed on hini« 

Grunzig replied, " If I am to die I declare my entire inno- 
cence. I am innocent. Mrs. Zender is a false witness. She is 
now in court, and has remained all the time in court, only to 
have the pleasure of seeing me condemned. I repeat, if I am 
bound to die, I declare again I am innocent." 

The Judge then proceeded to pass sentence upon the prisoner, 
which was interpreted to him. 

SENTENCE ON OTTO GKT7NZIO. 

Otto Grunzig : The crime of which you have been convictd 
is murder in its most appalling and dangerous form — the mur- 
der,, namely, by a husband of his wife, through the secret 
administration of poison. No precautions she could adopt 
could protect her, and the confidence, which necessarily exists 
in the conjugal relation, but increased the facility for commit- 
tuig the crime. It is painful for us to dwell upon the details of 
your oifense, or to be severe in recalling them to your mind ai 
this trying moment. But it is incumbent upon us, in some 
measure, to do so, in order to awaken in you, a due sense of 
your condition, and that all may feel the propriety of the cou- 
elusion, at which the jury arrived, and the justice of the sen- 
tence, which the court is to pronounce. You deserted your wife 
in a foreign land, and yourself sought a refuge on our soil, 
which is open to the inhabitants of all the world. You had scarce- 
ly come among us before you seduced a reputable female ; and 
regardless of all your marital duties, you lived in open adultery 
with her. You became a father by her, and you promised to 
wed her. Such was your condition, when your wife followed 
and found you, and during the residue of her life she was des- 
tined to witness your bestowing upon the object of your un- 
holy love, those marks of endearment which belonged only to 
her. She was compelled to leave you, and seek in service to 
earn her livelihood, and was doomed to see you live as man and 
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wife with another, and to receive at your hands, only such 
eontrihutions toward her support, as that other was willing you 
should mete out to her. She is represented, on all hands, to 
have been in every respect worthy your affection and confidence, 
and she displayed toward you throughout, even when she felt 
she was dying at your hands, that devotion, forbearance, and 
forgiveness, that a fond woman is alone capable of. Yet she was 
in your way, and you slew her ; she annoyed you, and you took 
her life — not suddenly, but by a slow and deadly poison, which 
enabled you several days, day by day, to witness her mortal 
agonies, until death came to her relief There is much reason 
to believe that you administered poison to her when she left 
you to go to service, but she fortunately recovered, and was in 
vigorous health when she returned to you, insisting that you 
should discharge the duty of a husband to her. She met, on 
the very threshold of the home you had provided for her, your 
paramour, who threatened personal violence to her, and she had 
scarcely entered that home before she was taken ill. From that 
illness she never recovered. During the day-time, and while 
you were away from her, leaving her to the care of strangers, 
she grew better; but every morning, after you had spent the 
night with her, she was worse, and so she died. [Grunzig here 
said, "It's all a lie."] All her symptoms were those of one poi- 
soned. The appearance of her body after death indicated poison. 
Traces of arsenic were found on her body — faint, indeed, there, 
but clearly defined in the matter she had vomited, and in the 
sugar which you were seen frequently to administer to her. 
During her fatal illness you neglected her, and consorted stUl 
with your paramour, and you pretended yourself to be ill in like 
manner as she was. I say pretended, because the jury have 
found that your illness was but a pretence, fabricated to meet 
the contingency which you so surely anticipated. That your 
wife died by poison, and that you administered it to her, were 
established beyond doubt ; and the jury have believed, from 
your anxiety to get possession of her property — the product of 
her own industry — and from your desire to get rid of her pres- 
ence, that you willftilly administered it, intending her death. 
Hence the awful condition in which you are placed, yourself 
about to die on the gallows, and your helpless ofiTspring left to 
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struggle, without a father's aid, through a world which containB, 
alas ! but too much of the misdirection which has caused yonr 
fall. The ruin which you have thus brought upon yourself, and 
all connected with you, is a fearfnl admonition of the ftiture, 
and impels us to the attempt to awaken you to a due sense of 
your fallen and melancholy condition. Use well the brief time 
which is yet left you upon earth, for the day of your leaving it 
is near at hand, and will approach with a rapid pace. In com- 
passion to you, and in the hope that the time may be profitable 
spent, we accord to you all the law will allow, and sentence yoa 
to be hung by the neck until you be dead, on Friday, the 23d 
day of January next ; and may Heaven have mercy on you. 

At the conclusion of the sentence the prisoner said: '*K I die 
I die innocent, and I give my thanks to the court for sentencing 
me as an innocent man." 

The death warrant was read and handed to the sherlS This 
death warrant was signed by the presiding judge, and aldermen 
Miller and Dodge, who constituted the court when the sentence 
was delivered. The prisoners were then removed. 

After the sentence was pronounced, the governor submitted 
to the judges of the Court of Appeals, then holding a stated 
term at the Capitol, the report of the case made to him by the 
judges of the Oyer and Terminer, under the statute, and called 
attention particularly to the follo'W'ing extract from it. 

**With a view of giving in evidence the declarations of the 
deceased, as well before as after the visits of the second physi- 
cian, the female attendant on the deceased was examined and 
testified as follows : 

How many days was Mrs. G. sick, all together? 

Twelve. 

Did you visit her every day from her first sickness mitil hei 
death ? 

Yes, sir. 

How often each day? 

I would only quit her to get my meals. 

At any time during those visits did she express her fears of 
dying? 
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She said she expected to die, because she thought she was 
poisoned. 

When did she first express to you this opinion as to death ? 

I think the third day afler her first sickness ; she was very 
sick but had her senses ; she was very bad. 

After this did she at any time express any hopes of getting 
weU? 

She never told me she expected to live. 

When was this? 

She was taken sick on Wednesday, and on Saturday she first 
told me. 

Did her condition improve at all ? 

From bad it went to worse. 

Did any doctor attend her, and what did he say i 

When Dr. LeGrand came (the second physician) on his first 
visit, he said he thought he could cure her. The next day she 
was better; the day after she was worse; the next day I found 
her in a passion. The doctor, after deceased had given herself 
up, gave her hopes. She said she expected to die at eight 
o'clock, and at half past twelve the doctor came. From nine to 
eleven that day her mind wandered. The doctor never told 
her she was going to die. 

Upon this testimony the district attorney offered in evidence 
the declarations of the deceased subsequent to the third day of 
her illness, as well before as after the visits of the second phy- 
sician, and cited Hex v. Mordy (1 Moody's Crown Cases, 98). 

The court allowed the evidence to be given, and exception 
was taken* 

The judges of the Court of Appeals made the following reply 
to the governor: 

Albany, January 21, 1852. 
To His Excellency, Washington Hunt — 

Sib: Your letter of yesterday, with the minutes of trial and 
other papers, in the case of Otto Orunzig, has been received 
and considered. After a careful examination of the minutes of 
the trial we are unable to say that the evidence objected to waa 
improperly admitted, on that the prisoner was improperly con* 
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victed by reason of any error committed by the judge or the 
jury. 

On the contrary, although we think the declarations of the 
deceased, to which exception was taken, were entitled to do 
great weight with the jury, we are of the opinion that the 
judge would have erred in excluding them from their consider- 
ation. 

We have the honor to be, with great respect, your obedient 
Bervants. 

CHARLES H. RUGGLES, 
A. GARDINER, 
F. G. JEWETT, 
ALEXANDER S. JOHNSON 
J. W. EDMONDS, 
M. WATSON, 
P. GRIDLET. 
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Seftrmber, 1851. 
Before Edmonds, Justice, and two aldermen. 



The People v. Michael Mulvet. 

Where a homicide is x>erpetrated hj the use of a dangerouB weapon, the 

question whether the offense is murder or manslaughter depends on the 

fact of an intention to kill. 
When an intention to kill maj he formed in order to constitute the ofSam 

murder. 
How the existence of such intention maj he ascertained, and the mlfii 

which are to govern the presumption of it from the proven facts of the 



The prisoner was indicted for murder. He was an Irish 
man, and young. He supported his widowed mother, 
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kept his mistress. He had a trade, and was industrioas. He 
drank occasionally and became disorderly. He was a member 
of a fire company, which had frequent fights with another 
company, and distinguished himself in its brawls. 

About a year before the homicide in this case he had been 
stabbed by a discarded girl, and thenceforth carried a pistol 
about his person. 

Between one and two o'clock, one night, he and two com- 
panions entered an eating and drinking saloon, which was in 
the habit of being kept open all night, and called for liquor, 
and began making a disturbance. 

They were ordered out, but refused to go. The keeper of 
the saloon, and his clerk (the deceased), attempted to put them 
out. In the course of the effort the deceased got the prisoner 
down upon the floor,'but no blows were struck. The prisoner 
was allowed to get up, and was pushed out of the door. The 
saloon was in a basement room, whence the ascent to the side- 
walk was by five or six steps. 

When the prisoner had ascended two or three steps, ho 
stopped, turned around, and fired a pistol directly at the de- 
ceased, who stood facing him, but inside the saloon, and only 
a few feet distant, and immediately fled. He was pursued 
and caught, and brought back to the saloon, where he was 
identified by the deceased, and by several others who were 
present. The ball from the pistol entered the neck of the 
deceased in a downward direction, and he died before he could 
reach the hospital. 

Two of the prisoner's girls, and one of his companions, 
attempted to prove an alibi by testifying that he was with 
them all the night until nearly three o'clock, but they said 
that when he left the girls he was under the influence of 
liquor. 

The Judge charged the jury that the main question was, 
whether the oflTense was murder, or manslaughter in the sec- 
ond degree. It was murder if perpetrated with a premeditated 
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design to effect death, but manBlaughter if effected by a dan- 
gerous weapon without a design to effect death. 

Both those expressions are used in our statutes. In defining 
murder, the language is "premeditated design to effect death.'' 
In defining manslaughter, it is simply "design to effect 
death." 

But they doubtless mean the same thing — an intention to 
kill ; for if they do not, and if, as has been contended, '^ pre- 
meditated design" means an intention formed some time 
before the killing, and demanding an interval of time between 
the formation and execution of the design, then is a large 
class of homicides untouched and unpunished by our law, 
namely, those cases where the intention to kill is formed on 
the instant, and is executed in, and is the cause of, the fatal 
act. Such cases, under that construction of the law, would 
not be murder, for want of premeditation to the design, and 
would not be manslaughter, because there is present a design 
to effect death. 

Such could hardly be the true intent of the statute, for all 
experience had shown that in this countrj', in a large majority 
of cases, where there is an intention to kill, such intention it 
formed on the instant, and they must be deemed murdei, or 
they would be no offense whatever. The jury were therefore 
instructed to inquire whether, at the time the shot was fired, 
there was a design to effect death then existing in the prison- 
er's mind; and it was no matter whether the design was 
formed before he entered the saloon, or before or after the 
attempt to turn him out was made, or before he began to 
ascend the steps. It would be enough for the jury to be sat- 
isfied that when he fired the pistol he had such a design, and 
that the firing was in consequence, and in execution of it 

To get at facts is comparatively an easy matter, but to as- 
certain intention is a far more diflBcult thing. Where it is 
not fully and truthfully avowed, it must be inferred by a 
process of reasoning from proven facts. 

In criminal cases, this ascertaining the intention is, in al- 
most all instances, an essential thing, and rules have been 
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adopted to aid in the performance of this task, and the jury 
must bear them in mind. 

One of those rules is that a criminal intention may be pre- 
sumed from acts which, morally speaking, are susceptible of 
but one intei-pretation. Thus, if one knowingly administers 
poison to another, or discharges loaded arms at him, it would 
be unwise to demand proof that death or bodily harm was 
intended- In such case, the facts speak for themselves, and a 
presumption of a criminal intention is so conformable to rea- 
soD, that moral conviction and legal proof are in perfj^ct 
harmony. 

The good of society demands, in such case, that the accused 
account for acts jprima fade illegal, and, if he fails to do so, 
the presumption may justly be regarded as conclusive against 
him. 

Another rule is that a sane man is conclusively presumed to 
intend the natural and probable consequences of his own acts, 
and therefore an intent to murder may be presumed from the 
use of a dangerous weapon. This is a rule as old as the 
Mosaic law, and has always prevailed in the common law 
which we are administering. 

Guided by these rules the jury would determine whether 
there had been an intention to kill. 

The verdict was guilty of murder, with a recommendation 
to mercy. 



From the New York Herald 

KEW YORK OYER AND TERMINER— Sept. 27, 1861, 
Before Edmonds, Justice, and two aldermen. Justices Mitch- 
lELL and King were also on the bench. 

The prisoner was put to the bar for sentence, with three others 
convicted of homicide. 

The district attorney rose and said: In the case of Michael 
Mulvey, it is my painful duty also to move the judgment of the 
court. 

32 — vol. 2. 
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The prisoner, on being asked by the clerk what he had to say 
why sentence of death should not be passed upon him, replied: 
^'I am so disturbed in mind I cannot speak; I call on my conn- 
sel to make a statement of the facts." 

Mr. A. A. Phillips then rose and said, that erpectmg that Mr. 
H. F. Clark, the senior counsel, would have been in court, he 
(Mr. P.) had been able to have but a short consultation with the 
prisoner prior to his being arraigned for sentence. At the re- 
quest of the prisoner, said Mr. Phillips, I desire to state, that 
on the night in question, Mulvey, in company with Delia Denni- 
so'n, a young woman to whom he had been paying atteDtion, 
and also in company with another lady, had passed the eveniDg 
in Thirteenth street. On his return, he had escorted the ladies 
to their residence in Mulberry street, and, wishing some refresh- 
ment, passed through Mulberry street to Chatham, on his way 
home to Cross street, knowing that the house kept by Reickert 
was open all night. At the steps of the saloon he met the (wo 
men mentioned on the trial, who asked him to treat them, which 
he refused. The two men passed into the saloon, Mulvey 
remaining back for a few moments, and then followed. On arri- 
ving at the counter the men addressed him ; one of them called 
him a mean fellow, as he had promised to treat them and then 
would not. This was repudiated by Mulvey, upon which oiw 
of the men advanced toward him and was pushed back by the 
prisoner. Upon this he was immediately seized, both by Reick- 
ert and the barkeeper, and thrown violently upon the floor. It 
was proved, upon the trial, that the prisoner was suffering from 
a felon on his left hand. Upon being thrown on the floor his 
hand was hurt. Suffering from the pain, and being kicked both 
by the barkeeper and Reicker, he rolled himself toward the 
door and sprang up the steps ; on going up the steps, believing 
that he was followed by the barkeeper, he drew the pistol, but 
did not look behind him, and it went off, without any intentioa 
on his part to fire at any one. The prisoner desired to take 
this, probably the last, opportunity of publicly repudiating the 
idea that he carried concealed weapons for any other purpose 
than his own protection. As was shown upon the trial, a young 
woman from whom he had withdrawn his intentions, hearing 
that he had bestowed them upon Delia, had stabbed him in the 
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region of the heart, at City Hall Place, from the effects of which 
wound he was confined in the hospital for some time ; and after 
his discharge, both in person and by letter, she threatened to 
renew her attack and take his life. For the purpose of his own 
preservation, and deterring her, he informed her that he would 
arm himself; and he borrowed the pistol from a young shop- 
mate, whom he had endeavored to produce on the trial, but he 
had unfortunately left for the South. Mulvey's greatest desire 
to live is for the sake of his widowed mother and her four 
younger children, of whom he had been the sole support for the 
past nine years ; and in consideration of their helplessness, he 
trusted that all the leniency in the power of the court to grant, 
or their recommendation to the executive could effect, would be 
extended toward him. 

SENTENCE OF DEATH UPON MICHAEL MULVET. 

The Judge, addressing Mulvey, said: You, also, have been 
convicted of the crime of murder, and are also now to be sen- 
tenced to expiate your crime on the gallows. The jury have 
recommended you to mercy, and I shall transmit their recom- 
mendation to the governor. With him alone, from the moment 
when we shall pronounce final judgment upon you, rests the 
power to interfere with your execution, and it is in his breast 
alone to say whether your punishment shall be changed, or in 
any manner, and to wl^at extent, modified. Although from that 
recommendation you may entertain a reasonable hope that your 
life will be spared, and that you will not now perish miserably 
on the scaffold, yet you can have no hope that you can escape a 
long, and perhaps a perpetual, imprisonment for the crime you 
have committed. Whatever may be the result in that respect, 
behold the enduring ruin you have brought upon yourself and 
all connected with you. Upon yourself you have brought either 
an ignominious death on the gallows, or imprisonment for the 
best part of your life. Upon your mother and young sisters 
you have brought irretrievable disgrace, and withdrawn from 
them the only protector and support they had. All this you 
owe to your criminal indulgence in the pernicious habit of car- 
rying concealed weapons and using intoxicating drinks. Had 
you been perfectly sober, the blood that is now upon your soul 
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w'^ould never have stained it. Had you been unarmed, the homi- 
cide for which you are now answerable, would have been ayoid- 
ed. I do not allude to these things to reproach you. God 
forbid that I should add aught unnecessarily to the misfortune 
that now overwhelms you. But I refer to them in order to bold 
up your example to others, in the fervent hope that they who 
are about entering upon the career which you thus unhappily 
finish, may be wise in time, and avoid the practices which ha?e 
caused your fall. The chief under whom you served for several 
years, testified to the exciting character of the occupation in 
which you and he were at times engaged. That occupation was 
reputable enough, and peculiarly distinguished for its disinter- 
ested labors and perils for the benefit of others. But it is in an 
eminent degree exciting, and, to the unregulated mind, in an 
equal degree dangerous. To such a one there is temptation 
without and excitement within, and it ought to have admonished 
you that, beyond all other occupations, it could least afford you 
indulgence in ardent spirits, or carrying concealed weapons. 
All similarly occupied as you have been must now be warned 
by your fate. They behold what ruin has been brought upon 
you by your inability to withstand the temptations which svi- 
rounded you, and they see with what inflexible justice your 
merited punishment has been meted out to you. And all must 
be aware that the peace and good order of society demand that 
mischief shall haunt the violent man. For you the door of re- 
pentance is yet open, and it is not too late for you, by bumbling 
yourself in unfeigned sorrow, to lift from your soul the load of 
blood which may otherwise weigh it down forever. The sen- 
tence of the court is, that on Friday, the twenty-first day of 
November next, you be hung by the neck until you be dead. 
May Heaven have mercy upon you ! 

The sheriff took his position beside the prisoner, and the read- 
ing of the death warrant and the same forms were gone througL 

The <50untenance of the prisoner brightened up, and there 
was a smile of gladness on the face of his sister, when it was 
heard from the lips of the judge that he might entertain a rea- 
sonable hope that his life would be spared. 
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Mabch, 1850. 
Before Edmonds, Jastice. 



DOLLNEB AND PoTTER V. GiBSON. 

The rule of pleading is, that it is not all the circumstances which go to 
make up a party's case, and which, if proved, would establish it, which 
must be pleaded, but only the legal effect of those facts. 

As, on a sale of goods to an agent of the defendant, it is proper to aver a 
sale directly to the defendant, and an averment of a sale to the agent is 
improper, and will be stricken out on motion. 

The object of pleading is not to obtain from the opposite party an admission 
of facte averred in the pleading, but to form a single and material issue, 
which the parties refer to the court or jury to try. 

This was an application to strike out certain objectionable 
averments in a complaint. The action was for goods sold and 
delivered, and the complaint averred that the plaintiffs sold 
certain goods to one Maitland, as the agent of the defendant, 
and that the goods afterward came into the possession of the 
defendant. 

The motion was to strike out of the complaint such parts 
as averred the sale to the agents. 

EUiSj BurriU^ a/nd Damson, for plaintiflfe. 

JK TT. Stoughton, for defendant. 

Edmonds, J, : Among the many questions of doubt and 
difficulty which have arisen under the Code — and those have 
been very numerous which flow from the imperfect and inar- 
tificial use of the language in which it is expressed — there 
has been none which has given rise to as much diversity of 
opinion as that in regard to pleading. The Code begins by 
professing to abolish "all forms of pleading heretofore exist- 
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ing." (Section 140.) The first question that occurs is. wliat 
does this mean — " abolishing the forms of pleading?" Not, 
surely, that the words heretofore used in any given form' of a 
count, or a plea, are stricken out of the English language and 
abolished, for that was scarcely in the power of the legislature; 
not that the combination of those words in the same form and 
sentences should never again be made by any one, for that 
was scarcely less attainable ; but simply, as far as I can under- 
stand it, that parties to a suit diould not be obliged to use 
those forms, for they are nowhere prohibited from using them. 
And as, before the Code, no party was obliged to use the 
forms then existing, it would seem to follow that the abolition 
of the forms, in reality, amounted to nothing. The Code, 
however, did not carry the abolition as far, even, as at fir&t 
blush it seemed to, for it abolished the forms only so far as 
they might be inconsistent with that act, and modified them 
as prescribed by the act. The principles of pleading are left 
untouched, and, except as to form, naught else is done than 
to modify, also, the rules by which the suflSciency of pleading 
is to be determined. In all questions, then, as to pleading, 
we must bear in mind that the principles of pleading are un- 
touched, and that the forms are affected only where they are 
inconsistent with some positive enactment of the Code. One 
principle, which lay at the foundation of our system of 
pleading — and the system was as admirable for its perfection 
as it was venerable for its age — was, that it was the legal 
effect of facts, and not the facts themselves, which were to he 
pleaded. The pleader did not set out all the circumstance 
by which he expected to establish his claim, all his probative 
facts, as they have, not inaptly, been termed, but only the 
legal conclusion which was properly deducible fi'om them. 
For instance, a man lent a horse to one who refused to return 
him on demand. If the owner sought to recover him back 
specifically in replevin, he would plead merely that the bor- 
rower wrongfully detained his horse. If he sought to recover 
damages in trover, he would plead that he lost his horse, and 
the borrower had found him and appropriated him to his own 
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use ; and if he sought to recover the value of the horse in 
assumpsit, he would plead that he had sold and delivered him. 
So, in an action against an indorser of a promissory note, who 
had waived protest, the pleader would not set out the waiver 
but he would plead due protest, for such was the legal eiFect 
of the waiver. So, also, on a sale and delivery of goods — 
even where there was no express promise to pay for them — a 
promise was always pleaded, for that was the very foundation 
of the action, and was the legal effect of the fact of a sale, 
and the sale and delivery were pleaded merely as the consider- 
ation of the promise. So, too, when a man did an act by 
another as his agent, the act w^ always pleaded as the act of 
the principal, himself, for such was the legal effect of what 
was actually done. 

This rule of pleading is fortunately still in force, for with- 
out it it would often be difficult to form any issue as soon as 
the reply, and when formed it would often be on some quite 
immaterial point. But it is very frequently, and indeed 
almost generally, disregarded by the profession. They ai*e 
misled by their familiarity with the old mode of pleading in 
equity, and by the oath which the party is required to make 
to his pleading. They forget that one quality of equity plead- 
ing has been entirely abrogated, and that it is no longer to bo 
used as a means of discovery. When it was so used, it was 
not merely a mode of setting out a claim, but was a means of 
obtaining evidence of particular facts to substantiate that 
claim, and it necessarily dealt in probative facts as well as in 
the legal effects of them. That whole thing, however, is 
changed, and pleading, which is the statement in a logical 
and legal form of the facts which constitute the cause of action 
or defense, has now that alone as its object, and is governed 
b J the rule which always prevailed in equity as well as in law, 
where the pleading was not used as a means of obtaiping evi- 
dence, namely, that the legal effects of facts themselves 
should be pleaded, the grand object being the creation of a 
certain and material issue upon some important part of the 
subject-matter in dispute, when both parties join upon some* 
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what that they refer to a trial to make an end of the suit 
The whole doctrine is happily expressed by Chitty. Although 
any fact may be the gist of a party's case, and the statement 
of it is indispensable, it is still a most important principle of 
the law of pleading, that, on alleging the fact, it is not neces- 
sary to state such circumstances as merely tend to prove the 
truth of it. The dry allegation of the fact, without detailmg 
a variety of minute circumstances, which constitute the evi- 
dence of it, will suffice. The rule may, indeed, be difficult in 
its application, but it has been rightly said, that it is bo ele- 
mentary in its kind, and so well observed in practice, as not 
to have become frequently the subject of illustration by deci- 
ded cases. (1 Ch. PI. 225.) The nature of the oath which, 
under the Code, the party is required to make in regard to his 
pleading, does not affect this rule ; but the oath is subordinate 
to it, and necessarily qualified by it. 

I have been thus particular on this subject, because of the 
many and growing evils which spring from the disregard of 
the rule that is becoming so prevalent. Pleadings are stuffed 
full of all sorts of immaterial averments, leading to great pro- 
lixity and expense, producing many issues, instead of a single 
one, giving rise to issues wholly immaterial, increasing the 
difficulties of trial, and often causing suits to be determined 
upon points quite foreign to the real matter in dispute; and 
it is high time the evil practice was checked. The case before 
me is an apt illustration of the disregard of the rule, and its 
consequences. If the averment that Maitland bought the 
goods for the defendant is a true one, then it was a sale directly 
to the defendant, and ought to have been so averred, for such 
was the legal effect of the several facts set out in the com- 
plaint. The plaintiflfe have, however, chosen to set out several 
circumstances which tend to establish the fact of a sale to the 
defendant ; but they nowhere aver such a sale, and the very 
foundation of their action is wanting unless we can spell out 
one, to save them from being defeated on their own showing. 
But this is not all. One of their probative facts, which they 
allege, is, that the goods were delivered after the contract of 
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sale to the defendant. Suppose that the defendant should 
choose to take issue on that averment alone, and go down to 
trial on it, and have a verdict in his favor, he would be enti- 
tled to judgment on his verdict, at the same time that the 
plaintiffi would have a good claim, on which they ought to 
recover, and for which they would recover but for this imper- 
fect mode of pleading. It is true that the court might save the 
plaintiflfe from the utter loss of their demand, by awarding a 
repleader, or giving judgment 7i{>n dbstcmte veredicto^ but that 
would not be done without subjecting him to the costs of the 
suit In the mean time the court will have had the trouble 
of trying an entirely immaterial issue, and of granting relief 
from the consequences of it afterward. I cannot imagine 
why the pleader has departed from the old and weU established 
form of a count for goods sold and delivered. There is noth- 
ing in the Code that prevents his using it, and I apprehend 
that a few such cases, especially if his adversary had been 
cunning enough to let him go on to the end, would induce 
him to be of opinion with Lord Coke, that it is safer to follow 
good precedents for nihil simvuL vrtvenimm, est et perfectu/m. 
I grant the motion in this case, though the complaint will not 
be good when the objectionable words are stricken out. It 
will, however, be better than it is now, for though it may not 
contain a cause of action, it will not contain a violation of a 
aound rule of pleading ; and I am very much inclined to grant 
it, with costs. We have not been in the habit of granting 
costs in questions arising out of constructions of tlie Code, 
because of the necessity the profession have been under of 
groping their way amid the obscurity of its enactments ; but 
I do not see but what we shall be obliged to alter our prac- 
tice and grant costs in such cases, in order to compel the pro- 
fession to become more familiar with the Code. I will not, 
however, begin the exception to the rule here ; though, after 
this notice, I shall be very apt to begin it with the next case 
of the kind that comes before me. 
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NEW YORK OYER AND TERMINER. 

Sbftekbeb, 1851. 
Before Edmonds, Justice, and two aldennen. 



The People t. Ellen Doyle. 

The act which perpetrates the homicide (where there Ib no intention to kill), 
where it is imminently dangerous to others, evincing a depraved mind 
regardless of human life, need not be accompanied by a design to take 
life in order to constitute murder. 

The prisoner was indicted for murder. She was an Irish- 
woman, and addicted to the use of liquor. She and her 
husband occupied rooms in a tenement house, where were 
four or five other families. She was of a violent, bad temper, 
and quarrelled with other occupants of the building because 
they would not associate with her. 

One day one of the other inmates was washing in the hall 
of the building, when the prisoner came out of her room and 
used abusive language toward her. Receiving no return to 
her abuse, she went into her room, took from her fire a pot in 
which she was cooking a meal for her husband, and poured 
the soup, which she was boiling, upon the washerwoman and 
two children that were near her, scalding them badly. Thia 
called out into the hall the mother of the children, and a 
friend of hers, the deceased. They remonstrated with her for 
her violence, and she, exclaiming " danm you, here's some- 
thing for you," threw the iron pot among the three women 
and two children who were on the landing below her. 

The pot struck the deceased on the top of her head, one of 
its logs penetrated her skull, broke off there, and the pot fell 
on the floor and broke to pieces. She then rushed to the 
wash tub, and with great violence of language and action, 
tore the clothes to pieces, and then retired to her own room. 

The deceased was taken to the police station, and thence to 
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the hospital, where the 1^ of the iron pot was taken from her 
head. She was trephined, and several pieces of the bone of 
the sknll were removed, but the fracture extended through the 
8knll, the covering of the brain was torn, and some of the 
brain protruded. In a few days she died. 
On the trial the counsel for the prisoner insisted — 

1. That the declarations of the prisoner, made after her 
arrest, could not be given in evidence to show a depraved 
mind regardless of human life. 

2. That the act perpetrating the homicide, though immi- 
nently dangerous to others, evincing such a state of mind, 
could not be evidence of murder unless there was intention to 
effect the death of some one. 

Upon the first point the judge ruled that any act or declar- 
ation of the prisoner (not under undue influence), before or 
after the commission of the offense, that was calculated to 
show an habitual depravity of mind regardless of human life, 
might be given in evidence, because from that the jury might 
legitimately infer such a mood of mind as characterizing the 
act complained o£ 

And, on the second point, he charged the jury that there 
need not to have been an intention to effect the death of any 
person. The counsel for the prisoner had supposed that tlio 
statute defining murder had demanded that someone's death 
had been designed by the imminently dangerous act, though 
it mattered not who. But that was not so ; there need not be 
a design to effect death at all. It was enough that the act 
was thus dangerous, evincing a depraved mind, and a disre* 
gard for human life generally. 

The prisoner was convicted of manslaughter in the second 
d^ee. 

[Note. — When the prisoner was pat to the bar to reodve flentenoe, and 
was asked the usual question, what she had to eay why sentence should not 
be pronounced against her, her counsel replied that all she was desirous of 
saying was, that she was some three months advanced in pregnancy, and 
had a ftmilj of five children entirelj depending on her for support, as there 
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was no reliance upon her hnsband, who, during her trial, became bo mUndca- 
ted, when he was sent bj her counsel for witneesee, tha;t he was obliged to 
be turned out of the court-room. 

The judge said the court had not overlooked all those confoderKtioiis, but 
the prisoner had placed herself in her present unfortxmate poeitloii, by the 
intemperate indulgence in intoxicating liquors, and thus rendered it neces- 
sary for the good of the oonmiunity that she should be made an eTample ot 
She was now to be withdrawn for a long time from her children, for whom 
she seemed to have some affection, and who will fare mudi better under the 
care of our public charitiee than if brought up undw the nurture of a 
drunkard and a homicide. She was sentenced to five years in the State 
prison.] 



SUPREME COURT— GENERAL TERM. 

NOYEMIIKIl, 1851. 

Before Edmonds, Justice. 



McOoTTEB V. Hooker. 

Whore depositionB were taken pursuant to the Code of 1848, and iMHiding 
the suit and before the trial, the provision authorisdng the taking audi 
depositions was repealed, BM, that the depositions could not be used on 
the trial. 

EdmondSy P. J. : None of the other points raised on the 
trial are of any moment, except that arising &om the rejection 
of the evidence oflTered by the defendants, in the form of depo- 
sitions taken nnder the former law. 

This suit was commenced in September, 1848, and in No- 
vember and January following, the place of trial being New 
York, the defendant had his witnesses, residing in Troy and 
Buffalo, examined under an order of a judge, pursuant to the 
Code of 1848. 

The cause was tried in January, 1850, after that Code was 
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repealed, and the Code of 1849 had gone into operation, omit-, 
ting the provisionB which authomed this examination. 

The examination was complete and perfect nnder the C!ode 
of 1848, bnt when the cause was tried there was no statute 
in existence which authorized it to be read in evidence, and 
therefore it was excluded by the judge who presided at the 
trial. 

The general rule is that when a statute is repealed it is as 
if it had never existed, except as to those parts which are 
saved bj the repealing statute. 

Here nothing was saved by the repealing statute, and the 
remedy given to the party must fall with the statute. In such 
case nothing is saved but a right executed, vested, a right car- 
ried into judgment, or taking the form of an express executory 
contract. (Butler v. Pakner^ 1 Hill, 836 ; The People v. Im- 
mgston^ 6 Wend. 530 ; The People v. Herkimer Com. PUaSy 
4 Wend. 210.) 

Motion for new trial denied with costs. 

[NoTB. — The principle of thlB case was afBirmed bj the Gourt of Appeali 
inSN.Y.B. 608.] 
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Thb People v. Antoine Lopez. 

When in the progress of a trial, it is discovered that one of the jurors doei 
not understand the English language, the jury may be discharged, a nev 
one be impanneled, and the trial begin de novo. 

A statement of the affair by the prisoner, even if not admissible as a con- 
fession may be received as his account of it, which he has a right to giva 
in court, either in person, or by his counsel, or his agent and friend. 

Where the intention to kill is charged to have been formed on the instant 
of inflicting the wound, more oare and caution are to be used by the joiy 
than where it is to be inferred from acts manifesting deliberation. 

Indictment for murder. 

The defendant was a Spaniard, and a sailor in a ship, 
trading between New York and New Orleans. 

One night he and two others, sailors in the same ship, were 
on a " spree '^ in New York, and after becoming qnite intoxi- 
cated, about one o'clock in the night, they got into a quarrel 
with another party, and became noisy. A policeman inter- 
fered, and attempted to lead them away. He took hold 
of the most drunken one of the party, and led him up the 
street, and was followed by his two companions, the prisoner 
being one of them. On their way they met the sergeant of 
police, who, after inquiring into the disturbance, turned and 
accompanied the policeman, walking with the two men behind 
him, and urging them along, and to be silent. Suddenly the 
sergeant cried out he was stabbed, and the prisoner turned and 
run. He was immediately pursued by the sei^eant, the 
policeman, and some bystanders, was caught and arrested. At 
the moment of his arrest, a dirk was seen in his hand, which 
was seized, and he dropped the weapon which was produced 
in court; was proved to have been the one that he bronght 
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with him from New Orleans, and was worn by him in the 
breast of his waist-coat, and which would have prodnccd the 
wound that was foimd on the sergeant's body. 

It appeared that during the affray, before the interference 
of the police, the prisoner had the dirk in his hand, and on 
being cautioned by one of his companions not to use it, he 
had concealed it behind his coat-tail, but had said, "policemen 
or not, let them come." 

The wound was in the abdomen of the sergeant, on the 
right side, and the blow was given while he was between the 
two hindmost men, with the prisoner on his right side; and 
death ensued during the day. 

After his arrest the prisoner was waited upon by some of 
his countrymen, who offered him their assistance, and raised 
money for his trial. They had asked from him an account of 
the affair, which the district attorney objected to being 
received in evidence. 

But, as the prisoner could not speak English, the court 
received it, not as evidence, but as his account of the transac- 
tion, which he had a right to give, either personally, by hia 
counsel, or through a friend or agent acting for him. 

In such account he denied that he had struck the blow, but 
endeavored to make it out that it had been done by the other 
sailor, who was on the left side of the sergeant, named Gon* 
zales. 

There was evidence of two stabs, and to some of his friends 
he said he had giy^en only one. 

To some of his friends he pretended that it was done in 
self defense, in an affi*ay, and he showed some bruises on his 
person, which he had probably received during the previoua 
fight. 

Aft;er the trial had made some progress, and some of the 
witnesses had been examined, one of the jurors, a German, 
made it known that he was so little acquainted with the 
English language that he did not understand one*half that 
had been said. On examining him it was discovered that he 
thought he was obliged to serve. He had never been on a 
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jury in his own country, and had never been Biunmoned here 
before, and was not aware that his ignorance of the language 
would excuse him from the duty. 

Thereupon the court discharged that jury, and impaneled 
another, and began the trial anew. 

The Ootmsd for the Prisoner requested the court to chai^ 
that ^' in cases where the intent to kill is conceived on the 
instant of inflicting the wound, more care and caution were 
required at the hands of the jury than where the intent is 
derived from a series of acts manifesting deliberation." The 
court so charged. 

I7ie Judge also charged that there were only two questioDS 
for the jury to decide. Was the blow given by the prisoner? 
And had there been an intention to kill? Both were ques- 
tions of fact, on which they must bring their judgments to 
bear, and arrive at conclusions from a consideration of all tlie 
facts in the case. 

Certainly the death was caused by one of the two persons 
with whom the sergeant was walking, the prisoner being one 
of the two. Gk)nzales, the other one, was on his left side, and 
on being searched, when arrested, had no weapon but a com- 
mon knife, whose blade did not correspond with the wound as 
the dirk of Lopez did. The person on the sergeant's right 
was seen by two persons to make blows, as if stabbing. It 
was him alone that fled. His dress alone corresponded with 
that of the man on the right, whose features could not be rec- 
ognized because of the darkness; the dirk which dropped 
from his hand had fresh blood on it; he alone showed any 
weapon before the blow ; it was he alone who threatened the 
police ; it was a policeman, wearing his badge of oflSce, who 
was slain ; and the relations of the afiair given by him, the 
prisoner, were contradictory. All these were circumstances 
from which the jury were to draw their conclusion as to who 
was the guilty party. 

As to the intention to kill, the jury might safely io&st it 
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from these circumstances, and from the fact that a blow, given 
as deliberately as this had been, not in an affi*ay, but when 
being led away from one, must almost certainly prove fatal* 

The verdict was, guilty of mnrder. 



From tlie New York Herald 
COURT OF OYER AND TERMINER— November 20, 1851. 

Present — Chief Justice Edmonds, and Aldermen Millbb and 
CoNCKLiN. Justices Edwabds, and King were also on the 
bench. 

The District Attorney moved the court for sentence on An- 
tome Lopez, convicted of the murder of Michael Foster. 

The Spanish interpreter repeated to the prisoner, ia that lan- 
guage, the usual question asked by the clerk of the court as to 
what he had to say why sentence of death should not be passed 
upon him ? 

The prisoner then said in Spanish, which was interpreted, '' I 
have something to say to the court. Gentlemen, I am innocent 
of the crime of which I have been found guilty. I came to the 
United States to earn my living peaceably, and to learn the lan- 
guage, when I came with two friends who put me in the relation 
[situation] I am now in. They swore falsely against me. I 
never was accustomed to harm anybody. What I say now I 
swear before Jesus Christ. I beg of the judge and the commu- 
nity to have compassion on me. I have a father, mother, sisters, 
and brothers." Here the prisoner clasped his hands and implor- 
ingly looked up to Heaven and continued. " I beg the court to 
take compassion on me, and on them, as I am innocent — inno- 
cent; and I beg Jesus Christ to have compassion on me." 

Mr. A A. Phillips said that the friends of the prisoner, who 
could interpret in Spanish, were not present, and are probably 
not aware that the sentence would be passed to-day. In the 
prison he declared his innocence. The prisoner was perfectly 
aware that anything he said here could not avert the sentence, 

34— vol 2 
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but he desired the privilege to declare in open conrt his entire 
innocence. 

Judge Edmonds then proceeded to deliver the following sen- 
tence, which was interpreted' into Spanish for him. 

SENTBNCB ON ANTOINE LOPEZ. 

Antoine Lopez : You have been tried for the crime of mur- 
dering a fellow creature, and have been convicted, and it now 
only remains for the court to pronounce upon you the sentence 
of the law. 

Tour offense is aggravated by the fact that he whom yon slew 
was an officer of the law, engaged at the moment in the legiti- 
mate discharge of his duties as a conservator of the public 
peace. He was discharging those duties in a manner least cal- 
culated to give offense to a well regulated mind. You were 
engaged in a riotous disturbance at a late hour of the night — 
in breaking the peace of the well ordered community around 
you — and it was his duty, as a policeman, to quell the disturb- 
ance, and, if necessary, to take you into custody as a guilty par- 
ticipator in it. Instead, however, of displaying any harshness 
toward you, and conveying you to prison, his whole aim was to 
draw you away from the disturbance, to save you from a con- 
tinuance of the violence toward you, of which you complained, 
and to conduct you safely to your lodgings. In the midst of 
this kind and considerate deportment on his part, you stabbed 
him and he died. [Here the prisoner exclaimed, " No, I did not 
do that ! "] For this crime you are now to suffer the fearful 
consequences. 

We have not overlooked, nor can we too much lament, the 
circumstances which impelled you to its commission. You have 
probably never been duly instructed as to the evils which cer- 
tainly flow from the habitual use of intoxicating drink. You 
have lived in a country where it has been customary to carry 
concealed weapons, and where it has not been unusual to use 
them on slight occasions. And you have never been adequately 
taught the solemn obligations we are all under to observe a due 
regard to the rights and the welfare of our neighbor, and the 
mutual dependence of all mankind upon each other. 

It was thus, doubtless, that you were impelled to tho oom- 
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mission of the greatest crime known to our laws, with a facility 
that is startling and almost incomprehensible to as. 

Mncb, however, as we may lament this misdirection, and its 
unhappy consequences, it is not in our province now to make 
any allowance for it. That rests with a higher power. Our 
daty is to bid you prepare for the death which speedily awaits 
you, and to pronounce upon yon the sentence, that on Friday, 
the twenty-third day of January next, you be hung by the neck 
until you be dead. And may Heaven have mercy upon you. 

The prisoner, at the conclusion of the sentence, asked to say 
a few words more. 

Court — Very well, we will hear them. 

The prisoner then said that he knew the laws of this country 
were good ; the people never carry weapons about them, and 
he never was in the habit of doing so either. The law was 
right in finding him gtiilty, but he was innocent — innocent. 

Sheriff Camley, and Mr. H. Bertholf, one of the officers of 
the court, took their position at each side of the prisoner, and 
the clerk proceeded to read the death warrant, which was 
signed by the presiding judge, and aldermen Miller and Conck- 
lin. The death warrant was then handed to the sheriff, and the 
prisoner sank into a chair, apparently deeply affected by the 
Bolenm and impressive ceremony. 

[NOTB. — ^The prisoner was pardoned on the application of the Qae^i of 
Spain, transmitted to the governor of the State bj the Secretary of State 
of the United States.! ' 
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Baisd y. Walker Aim Hublbut. 

Where two peraoxis, one heang a resident and the other not a reeideiit of 
this state, are jointly indebted on contract, the creditor maj isBoe aa 
attachment against the propert j of the non-resident debtor. 

Where goods are left with factors for sale on commission, and the &ctoiB sell 
the same, the owner has no cause of action for the price or Talne of the 
goods until a demand and refusal to paj same, and the time of limit attfwi 
dooB not oonmiekice to run until such demand has been made. 

ManoN for a new trial. 

^HmondSy P. J.: The first prominent objection made 
to the recovery in this case is founded on the fact that the 
debt was a joint one of Walker and Hurlbut, while the at- 
attachment was issued only against Walker. I cannot fed 
the force of the objection, for it is evident that Walker, 
although he was jointly indebted, came within the statnte, 
inasmuch as he was a person not being a resident of this Btate^ 
indebted on a contract made within this state (2 R. S. 3, § 2), 
and he could be proceeded against under the statute. 

The next objection is, that a proper demand was not made 
by the plaintiff on his agents, Walker & Co. The demand 
was upon Hurlbut, one of the debtors, for the articles or a 
settlement, and neither were accorded by him at the time. 
That was enough, and authorized a suit. 

The remaining question is, whether the daim was barred by 
the statute of limitations. 

The goods were left for sale in September, 1838, and the 
attachment was not sued out until December, 1847, more than 
nine years after. 
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Where goods are thus left with factors for sale on comrais- 
sion, the owner has no cause of action for the price or value 
of the goods until a demand by him. 

In this case no demand was made until Jnly, 1847, and 
until that date there was no cause of action. {LiUie. v. Soyt^ 
5 Hill, 395 ; Hays v. Stme, 7 Hill, 130). 

The statute of limitations did not then apply, and there was 
enough in the evidence to warrant the judge in submitting 
the case to the jnry, as he did on the question whether the 
property had not actually been sold, and the money therefor 
received by the defendants. 

Motion for a new trial denied with costs. 

[The principle of this case was affirmed at Qeneral Term, 12 Barb. 208.] 
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Holman v. Doed. 

In an action for damages ariEdng from a false warranty, the fidsity u the 
gist of the action, and the complaint need not allege that the defendant 
knew the warranty was false. 

What amounts to a false warranty. 

In an action for damages, arising from a false warranty, one of several de- 
fendants may be called as a witness by and on behalf of his co-defend- 
ants. 

The words "interest in the event of the action," in section 898 of the Code, 
do not mean " an interest in anp event of the action," bat " an interest is 
the event as respects the party who calls him (the witness) as a witness." 

MonoN for a uew trial on several grounds. 

Edmonds^ P. J, : As to the objection arising on the plead- 
ings, that there is no averment of a scienter^ the answer is 
that none was necessary. It is an action on a false warranty, 
where it is enough to aver and prove that the warranty was 
false, and the purchaser was deceived by it. 

It is also objected that there was no false warranty to bind 
Dord, that he made none himself, and that what were made 
by Behrman he is not responsible for, as Behrman was not his 
agent. It is evident that there was a false warranty, both by 
Rowe and Behrman — Kowe said they were French goods, 
and Behrman said they were French goods, new and in good 
order, and just imported from France. 

There is no dispute that Howe was acting for Dord, but the 
question was as to Behrman. Some evidence was given 
tending to show that, and the question was submitted to the 
jury by the judge, under instructions which have not beea 
excepted to, and the jury have found that a false warranty 
was made by Howe and Behrman, acting in behalf of Dord. 
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It was competent for them to do so, and their verdict must be 
very mach against the weight of evidence before we can dis- 
turb it. 

And there is no force in the objection that the representa- 
tions proved were mere puffing ones, and ought not to have 
deceived, because an examination of the goods would have 
proved them false. They were not mere representations as to 
value, nor statements as to their condition, which mere inspec- 
tion could detect. 

How could mere inspection ascertain that they were not 
French goods, just imported from France, or even that they 
were not new? Yet such averments were material, as the 
goods were a fancy article, depending in a great degree for 
their value upon the fact that they were French, just im- 
ported, and new, and consequently fashionable and saleable. 

Eowe was offered as a witness for his co-defendant, and was 
excluded by the judge, who held that he was not admissible 
as a witness for any purpose. 

The enactment of the Code is, that a party may be exam- 
ined on behalf of his co-defendant. (§ 397.) 

There are, however, two limitations or restrictions to the 
right thus broadly stated : one is under section 397, that the 
examination thus taken shall not be used on behalf of the 
party examined ; and the other is under sections 398 and 399, 
that the party may be excluded by reason of his interest in 
the event of the action. 

Whether the limitation in section 397 is enough to warrant 
the exclusion of a party it is unnecessary to say — there may 
he cases where it would be impracticable to allow a party to 
be examined without his testimony being used in his behalf. 
But even if this be so, this is not such a case, and there is 
nothing in that section to justify the exclusion of Eowe. 
This is an action of tort, where, even under the old practice, 
a separate judgment could have been given against one de- 
fendant and for his co-defendant, and thus it would have been 
easy to prevent Rowe's testimony in behalf of Dord from 
being used in his own behalf. 
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It is therefore only under sections 398 and 399 that any 
excuse for the exclusion of Bo we can be found, and that must 
be on the ground that he was interested in the event of the 
action. 

That does not mean an interest in any event of the action, 
but an interest in the event as respects the party who calls 
him as a witness. And the inquiry therefore is, had Eowean 
interest in the event of the action against Dord ? 

I cannot see how he had any such interest. His evidence 
could not be used in his own behalf, but only in behalf of 
Dord. And how could he be benefited by Dord's discharge 
from the cause of action? 

I can see how he might be benefited by keeping Dord in 
the action, even to judgment against him, because the greats 
the number who contribute to the payment of the judgment, 
the better for Bowe, and his interest, if any, is against the 
party calling him, and not in his fevor. 

I am aware of the confiicting views which some members 
of the court have taken of these provisions of the GodCj bnt 
I do not perceive that any of them conflict with the result I 
have arrived at in this case, it being one where separate judg- 
ments might be rendered, and thus the evidence of Bowc pie- 
vented from operating in his favor, and where he had no 
interest in the event except what was adverse to the partf 
calling him. 

He ought not to have been excluded, and for this error 
there must be a new trial, the costs to abide the event 
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September, 1851. 
Before Edmonds, Justice, and two aldermen. 



Thb Pboplb y. Joseph Clabe« 

Qd the trial of an indictment for murder, if the jury find that the killing 
was prodnced bj the prisoner, with an intention to kill, though that inten- 
tion is formed at the instant of striking the fatal blow, it is murder. 

Such intention may be inferred from the circumstances of the case, and, 
among other things, from the nature of the weapon used, and the wounde 
giyeo hj it. 

Indiotment for mnrder. 

The prisoner was a rough, coarse, English sailor, and was 
one night out on a ''spree" with some of his fellow seamen, 
in the port of New York, and a little after midnight they got 
into a fight. The disturbance attracted the attention of two 
of the police, who, on approaching the scene, discovered that 
two of them were stripped for a fight. The police parted 
them, and Gillespie, one of the policemen, attempted to lead 
Brown, one of the sailors that was stripped, to his lodgings. 
Brown broke away from Gillespie several times, and rushed 
back to fight. The other policeman then interfered, and suo- 
ceeded in forcing Brown into the place where he said he 
boarded. While doing that, and while Gillespie remained on 
the sidewalk to preserve the peace, the prisoner went to a cart 
that was standing in the street, one hundred or two hundred 
feet distant, and took from it one of its rungs, and with it 
struck Gillespie a blow on the side of his head, which felled 
him to the ground, and then struck him three or four blows 
as he lay on the groimd. He then retired to his lodgings, 
where he told a room-mate that he '' was coming up street and 
saw two officers beating a sailor man ; he had knocked one of 
them down, and thought he had put a set on him." 

The policeman died that night, and, as it appeared on a 
36 — ^vol. 2 
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post mortem examination, from a fracture in tho Bknll near its 
base, extending from ear to ear. 

The Prisoner* 8 Counsel requested the oonrtto charge: 

1. K the prisoner had reason to believe that nndne and im- 
proper assaults were being committed on his friend Brown, he 
had a right to interfere for Brown's protection, and if in his 
defense of Brown he had exceeded the power he was justified 
in using, he would not bo guilty of murder, but only of man- 
slaughter. 

2. That the weapon used was not evidence of a premedita- 
ted design. 

3. That death caused in the heat of passion, with a dan- 
gerous weapon, without a premeditated design to kill, was 
manslaughter in the third degree. 

TJie Court charged as requested in the third proposition; 
and as to the first proposition, charged that there was notliing 
in the case to warrant the application of the principle, even 
if it was a sound one, for it was not the policeman who was 
dealing with Brovm that he struck, but the other one, who 
was some distance ofi^, and not at all interfering with Brown. 

And even if it had been the other — him who was dealing 
with Brown — tliat would have been no excuse, for the oflScer, 
with the badge of his office plainly to be seen on his person, 
was engaged in the strict line of his duty, and it would have 
been an offense in the prisoner to have interfered with him in 
any way. So that there was nothing in the situation of Brown 
to have justified or excused any interference by the prisoner, 
and, least of all, in a manner so violent as to endanger life, 
and calculated to show a depraved heart regardless of human 
life, which in some instances converts a homicide into murder, 
even when there is no intention to kill. 

And the court further charged that if the jury believed 
that the fatal blow was struck by the prisoner, with a design 
to effect death, it was murder, even though such design was 
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fonned only on the instant, accompanying and causing the 
act. And the nature of the weapon uBed, the manner in 
which the assault was made, and the circumstances attending 
it, were all Intimate subjects of consideration for the jury, 
iD their endeavors to ascertain the intention or design with 
which the act was done. 

4 

The prisoner was convicted of murder. 



From the New York HeraldL 
NEW YORK OYER AND TERMINER— Sept. 27, 1861. 
Before Edmonds, Justice, and two aldermen. Justices Mitch- 
ell and "King being also on the bench. 

The district attorney asked the court for judgment on Joseph 
Clark. 

Mr H. Vandervoort asked the prisoner, in the usual form, why 
the sentence of the law should not be passed upon him ? 

Joseph Clark replied : " I have nothing to say, no more than 
that I did not intend to kill the man when I struck him." 

The judge, addressing Clark, said : " The crime for which you 
are now to lay down your life, was perpetrated under circum- 
stances which utterly forbid you to hope for any modification 
or remission of the punishment which we are now to denounce 
against you. The person whom you slew was a public officer, 
engaged in preserving the peace, which you, in your drunken 
madness, were disturbing. He had been guilty of no offense 
toward you; but in his deportment had been, in an eminent 
degree, mild, considerate and forbearing, insomuch that, instead 
of following the harsher advice of his colleague to arrest the 
offenders at once, he actually perilled his life, that he might 
conduct them out of harm's way. And it was owing to you, 
and to the indulgence of your brutal passions, that his effort 
thus to save your companion, resulted in the loss of his life. 
The deadly assault which you made upon him was not only 
unprovoked by him, but was conducted by you with a cruelty 
beyond measure revolting ; for it was after he had been rendered. 
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by your first blow, powerless to resist you, that yoa returned to 
his prostrate body, and repeated yoor violent blows apon it 
until driven off by the clamors of the neighborhood. And even 
afler you had fully perpetrated your crime, and left your lifeless 
victim weltering in his blood, you boasted of what yoa had 
done. It is under these circumstances that I admonish you th&t 
you have ho hope of pardon, except in your God ; and to him 1 
bid you turn in your extremity, that, by improving the brief 
time that will be left to you, you may prepare yourself to meet 
the judgment which He is to pronounce upon you. The sentence 
of the court is, that on Friday, the 2l8t day of November next, 
you be hung by your neck until you be dead, and may God hare 
mercy upon you." 

At the conclusion of the sentence, the prisoner said : ^ Well, 
sir, I don't care half as much about being hanged, as you do 
about a bad breakfast, because I had no intention of killing the 
man when I struck him." 

The sheriff and one of the officers of the court then taking a 
stand on each side of him, the cleik read to him the death 
warrant, which was signed by the presiding judge and the two 
aldermen. 
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NEW TOBK OYER AND TERMINER. 

September, 1851. 
Before Edmonds, Justice, and two aldemxen. 



The People v. Jambs Suujvau. 

The demgn to effect death that will cause a homicide to be mtuder. 

An opnion of a juror so fiar formed and fixed as to require eyldence to i»> 

m^oYe it, disqualifies him, and is good ground of challenge for pzincipal 

cause. 

Indictment for murder. 

On impaneling the jury, a juror was challenged by the 
prisoner to the favor, for bias, and after being examined on 
the trial of that challenge, it was withdrawn. 

He was then challenged, by the district attorney, for prin- 
cipal cause, for having formed and expressed an opinion. 

On the trial of that challenge it appeared that on the for- 
mer challenge he had said that he had formed an opinion in 
the case &om reading the newspaper account of it, but it was 
not so formed that it could not be removed. 

The court, before whom this challenge was tried, held that 
an opinion so far formed and fixed as to require evidence to 
remove it, disqualified the juror, and he was set aside. 

On the trial it appeared that the prisoner was an Irish 
laborer, and was in the habit of getting drunk and quarreling 
with his wife. They lived in the same tenement house with 
several other families. 

On a Sunday, about noon, prisoner and his wife got into a 
quarrel, when she ran out of the room and down stairs, and 
he began breaking the crockery and furniture in his room. 
He struck his wife, and another woman who interfered to stop 
his violence, and drew blood from both. Smith, the deceased^ 
who lived in the same house, attracted by the noise, went to 
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the prisoner's room and remonstrated with him. The prisoner 
said they were his own things and he had a right to do as he 
pleased with them. Smith then said he must stop, for it was 
a shame to be making such a noise on Sunday, and he entered 
the room and seized hold of the prisoner. A scuffle ensned, 
in the course of which the prisoner's wife, and a female who 
lived in her family, joined in the attack on Smith, got the 
mastery of him, and beat him until others interfered and part- 
ed them. Smith then went down stairs, and he was seen to 
be bloody, and his clothes very disordered. He went up stairs 
toward his own apartment, apparently to fix his clothes, and 
met the prisoner at the head of the stairs. He almost imme- 
diately cried out he was stabbed, and turned and ran down 
stairs. He bled to death in about ten minutes, having received 
three stabs. 

The prisoner concealed himself in his room, where he was 
arrested, no one being in the room but himself. On searching 
the room some twenty or thirty pocket-knives were found in 
a trunk, which was easy of access, and a bloody rag was 
found, as if it had been used to wipe off blood from a knife. 
The prisoner said he had used it to wipe off blood from it, 
and on being asked how he could kill the man, answered, "you 
would have done it, too, under like circumstances." 

His counsel insisted the offense was only manslaughter, be- 
cause there was no premeditated design to kill, but only a 
killing in an a&ay, in the heat of passion. 

The Judge charged the jury as to the design to effect 
death, the same as he did at the same term in ClarKs com. 

The prisoner was convicted of murder. 

September 27, 1851, the prisoner was put to the bar 
sentence, with three others convicted of homicide. 

The district attorney rose and said : " It is now my duty to 
call for the judgment of the court upon James Sullivan." 
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SBNTKNCB OP DEATH UPON SULLIVAN. 

The judge, addressing Sullivan, said : " And now, the last act 
in the painful ^spectacle which is this day presented, is upon us. 
It is, indeed, a melancholy spectacle. Eight persons have been 
arraigned at this term for murder. Five of you have been con- 
victed, and upon three of you the last punishment known to our 
law is denounced. All of you owe your crimes to your indul- 
gence in the ruinous habit of intoxication. All of you are 
foreigners, who have sought our soil, that you might enjoy the 
benefit of our free institutions ; and in return for the protection 
which our laws so freely offer to you, you violate them without 
Bcruple, and apparently without remorse, even unto the shed- 
ding of blood. The preservation of peace, and good order 
among us, and the security of human life, admonish us, in a 
peculiar manner, under such circumstances, sternly and rigidly 
to enforce the law upon you. You, Sullivan, in particular, can 
entertain no well grounded hope of any remission of your sen- 
tence. In your fit of intoxication and anger, without provoca- 
tion, you assaulted your wife, and drove her from your presence. 
You endangered your children, and disturbed the peace and 
quiet of others, whose misfortune it was to live near you. Your 
victim interfered no farther than was necessary, or than he had 
a right to do, to put a stop to your disorderly and unlawful 
behavior. You, who were alone to blame, thus far — your wife 
and your female domestic, who had alike fled with your chil- 
dren to others for protection against your violence — immediately 
assaulted him, and it was with difi^culty, and only by timely 
assbtance, that he was able to escape your united attack You 
then armed yourself, and waylaid him ; and when he approached 
you, for aught you knew, with a most peaceful purpose, you 
stabbed him, not once only, but twice and thrice ; and you fiin- 
ished the picture by attempting, on your trial, to fasten the 
consequences of your crime upon your wife, that you might save 
the life which has been forfeited to the offended laws of the 
country. Under these circumstances, I bid you prepare for the 
death Which speedily awaits you, and that you well and profit- 
ably use the time that may be left you. The sentence of the 
court is, that on Friday, the 21st day of November next, you be 
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hung by the neck until yon be dead, and may God have mercy 
upon you. 

The prisoner feryently responded, Amen. 

The sheriff stood beside Sullivan, and the death warrant, as 
in the other cases, was read and handed to him. 

The prisoner's wife, who was present with an in&nt in her 
arms, wept audibly during the passing of the sentence, and 
the solemn ceremony of the reading of the death warrant 



SXJPREME COURT— IN CHAMBEBa 

NOYEMBEB, 19, 1851. 

Before EDMOin>s, Justice. 



Thb People y. Joseph Clase. 
The People v. Jakes Sullivak. 

The effect and extent of the changes m the law of homicide, made bf the 
Revised Statutes, considered so far as relates to the difference beftwaea 
murder and manslaughteT. 

Where there is doubt as to the construction of the statute defining a crime, 
and the same has never been passed upon by the court of last resort, it !i 
proper, even in a capital case, to allow a writ of error with a stay of exe- 
cution, until the question can be reviewed. 

The counsel for the prisoners, in both these cases, having 
made the same exception to the charge, in both cases applied 
to Mr. Justice Edmonds for allowance of writs of error, and a 
stay of proceedings until the charge could be reviewed in fte 
courts above. 

On that application the judge delivered the following 
opinion : 

Upon the bills of exceptions in these cases presented to me, 
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thi8day,Iain aaked to aUow writs of error, with a stay of 
proceedings upon the execution of the sentences pronounced. 

The question raised by the bills of exceptions is a grave 
one. It inyolves a construction of the Kevised Statutes, and 
has never been authoritatively adjudged by our highest 'courts. 

It is this : whether the intention to kill, which forms an 
element of the crime of murder under our Kevised Statutes, 
must be a design previously formed, or whether it is enough 
that it be formed on the instant the homicide is perpetrated ? 

The Revised Statutes made very important alterations in 
the pre-existing law of homicide. 

Before their enactment, a class of cases were held to be 
murder, where there was manifestly no design to kill; like 
the case of the school-master, who whipped his pupil so that 
he died, or that of the chimney-sweeper, who in extricating 
his boy jfrom a chimney, did it so cruelly as to cause his death* 
The law implied malice aforethought, or an intent to kilL 

On the other hand, there was a class of cases, where though 
there was an intent to Idll, it was held not to be murder, but 
manslaughter, such as sudden affi*ays, in the heat of passion, 
and on sufficient provocation. 

The Bevised Statutes adopted an intention to kill, as the 
chief line of demarkation between murder and manslaughter, 
and the first class of cases I have mentioned, where there is 
no intention to kill, have been regarded as mitigated to man- 
slaughter, and the last class of cases, as aggravated to murder. 

In the case of The People v. Austin^ I had, in a carefully 
considered opinion held, that in all cases (except one class which 
is not involved in these cases, and was not in that) there must 
be an intention to kill, to constitute the crime of murder, and 
that where there was such an intention, whether formed on 
the instant, or previously entertained, it was murder. I so 
charged the juries in the cases now under consideration. 

If I had any doubt upon the question, I would have re- 
served it for the consideration of my brethren, but I had 
none, because I could find in the statutes no resting place for 
the killing of a human being, with an intention to kill, even 

36 — ^vol. 2. 
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though on a sudden impulse, except under the definition of 
murder. The counsel for the prisoners, who waa assigDed as 
such by the court, and who has himself occupied a prominent 
position in the administration of criminal justice, entertains 
doubts of the correctness of my ruling, and desires to obtain 
the decision of the higher courts. 

In order to do that now, the execution of the sentences 
must be stayed. I ought not to refuse it, unless I am dispoeed 
to give to my decisions a finality, and an authority that does 
not properly belong to them. If either the Supreme Court in 
bank, or the Court of Appeals should differ with me in 
opinion, the consequences would be irremediable. 

Afl, then, the question involved is a very grave one, and has 
never yet been passed upon by either of those courts, or br 
any tribunal higher than the Oyer and Terminer, and as it is 
raised very fairly and legitimately in these cases, it seems to 
be one that ought to be definitely settled, and by the highest 
authority in the state. 

The same question was argued before the court at its last 
term, in the case of Camel, is now under advisement, and 
will soon be determined. 

These considerations have moved me to allow the writs of 
error, and to order the proceedings to be stayed until the de- 
cision thereon. 
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SUPREME COURT— GENERAL TERM. 

Decembeb, 1852. 
Ftesenty Edwabdb, Mttckell and Roseyslt, Jnsticea. 



The People v. Joseph Claek. 
The People v. James Sullivan. 

The design to effect death, which is necessary to constitute a homicide 
murder, must have been premeditated ; not the thought of a moment, but 
the calm, deliberate reflection, which has occupied the mind. The design 
must have been thought of, and meditated, before the act is committed ; 
must have been formed before the moment when the crime was perpe- 
trated. 

In both these cases the accused had been severally convicted 
of murder at the New York Oyer and Teraiiner, in Septem- 
ber, 1851. 

In both cases the presiding judge had charged the jury 
that if they believed that the fatal acts had been done by the 
accused with a design to effect death, the offense would be 
murder, even though such design was formed only on the 
instant, accompanying and causing the act, and that the 
nature of the instruments used, the manner in which the 
assaults had been made, and the circumstances attending them, 
were all legitimate subjects of consideration for the jury in 
their endeavors to ascertain the intention or design with 
which the acts were done. 

Exceptions having been taken to these charges, both the 
cases were removed into this court by writs of error, and were 
here argued together. 

B. S. Marrisy for the accused. 

ilT. J8. Bhmty district attorney, for the people. 
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The following opinions were delivered : 

MitcfieU^ J. : In each of these cases, the plaintiff in error 
was indicted for murder, tried, and found guilty. In each 
case, the judge at the Oyer and Terminer, chained the juiy, 
that if they believed that the killing was produced by the 
prisoner, with an intention to kill, though that intention was 
formed at the instant of striking the fatal blow, it was murder. 

To this charge there was an exception, as well as to oth^r 
parts of the charge ; and the question has been very folly and 
ably argued, whether an intention to kill, formed at the in- 
stant of striking the fatal blow, is a premeditated design to 
kill, within the meaning of the Kevised Statutes. The stat^ 
utes declare the killing to be murder ; first, when it is perpe- 
trated from a premeditated design to effect the death of the 
person killed, or of any human being ; secondly, when it is 
perpetrated by an act imminently dangerous to othere, and 
evincing a depraved mind, regardless of human life, although 
without any such design against any particular individual; 
and thirdly, when it is perpetrated by one engaged in the 
commission of a felony, although without any design to effect 
death. The revisers say, in their note to this section, that the 
great principle on which it rests is, that to constitute murder, 
tiiere should be an express design to take life (which seems 
to be the first case provided for), or such circumstauces as to 
induce a very strong presumption of such design, or such 
facts occurring in a transaction as would ordinarily lead to 
the result of taking life. The two last cases, no doubt, 
were provided for in the second and third subdivisions. 

They also state, that there was nothing so much wanted 
in the criminal law, as a settled line of distinction between 
murder and manslaughter, which were then so nearly con- 
nected, and ran into each other so much, that a lamentable 
uncertainty prevailed, which operated as well to screen the 
guilty, as to expose the innocent ; and that the first step to 
such a distinction, was a definition of murder. It is evident, 
therefore, that it was their intention to use language which 
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should be so clear as to remove this uncertainty, and to make 
it unnecessary to examine the former adjudications on this 
subject. For, if the former law was to be retained, and the 
former decisions resorted to as authority as to what the present 
law should be, all the old uncertainty must still remain. Tlie 
same motives must have influenced the legislature, for tliis 
uncertainty was but faintly portrayed by the revisers, as any 
one will experience, who will attempt to reconcile the old 
decisions ; and there was no subject which needed revision 
more, both on that account, and on account of its vast im- 
portance. 

The revisers accordingly abandoned the technical phrase, 
which was appropriated to the description of the motive of 
the murderer — malice aforethought — and which had, in pro- 
cess of time, acquired a legal meaning, different from its 
primitive meaning, and substituted the untechnical words, 
"premeditated design," that a law in which the whole State, 
and every individual in the State may be concerned, might be 
understood by each, in the sense which every man, professional 
or not, would, on the first impression, believe it was intended 
to have. Does, then, the expression "premeditated design" 
admit of the meaning given to it by the Oyer and Terminer ? 
Without relying on the definitions of lexicographers, we may 
safely resort to the illustrations which they have given of the 
use of words. None of them give a single illustration of the 
word to meditate, in which the idea of a considerable space 
of time is not contained as intervening during this operation 
of the mind. The word " meditate " comes to us from the 
Latin, and perhaps through the French. Ainsworth has col- 
lected instances of its use in those Latin authors whose works 
form the foundation of our education. They are — to fore- 
cast ; to meditate or study how to plead a cause, or how to 
speak ; meditate going into exile, or a flight, or snares, or de- 
ceit against another, or punishment against a brother, or an 
armed expedition into India. The illustrations in the diction- 
ary of the French Academy are — to meditate a truth; an 
idea; rules of eloquence; an enterprise; a project; the ruin 
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of another ; a good or bad action; or to retreat from the 
world ; and they say, proverbially, " a man of ready wit comes 
Bometimes to as happy results as if he meditated," maJdng a 
complete contrast between meditation and the hajsty thought, 
which in the same instant is followed by action. Their defi- 
nition of meditation makes the contrast still greater. It is, 
"an operation of the mind, which applies itself to reach the 
depths of any subject or matter." The mind which seeks to 
reach the depths of any subject that is worthy of reflection, 
must be long occupied before its wishes can be gratified. Can 
one be said to meditate the banishment of another, or snare, 
or deceit, or the punishment of another, or his own flight, or 
the invasion of a foreign country, if he does not allow a con- 
siderable interval to elapse between the first formation of the 
design and its execution ? Caesar said of one of his conquests, 
vent, vidij vici / and all understand it as a proud boast, that, 
as soon as he reached and saw the enemy's country, he con- 
quered ,it. How completely would he have reversed tliis 
meaning, if he had said : " On my arrival, I meditated on mj 
design, and accomplished it." The admission that he medi- 
tated would have showed that there were diflSculties which 
delayed him, and required some management before they 
could be overcome. So, to turn to the French illustration, 
can one be said to have meditated on an idea, on an enterprise, 
a project, tlie ruin of another, a good or bad action, who per- 
formed the action at the very moment the thought was formed! 
So, when " meditations on death " are spoken of, do men mean 
the thoughts of a moment, or the calm, deliberate reflections 
which may have exercised the mind for hours or years, or even 
the most of one's life ? The only illustrations given by Web- 
ster correspond with these. One is fi-om Washington, who 
says : " I meditate to pass the remainder of my life in a state 
of undisturbed repose ; " and the other from that book which 
is in every body's hands or hearing, and is one of the best 
sources of pure English : " His delight is in the law of fhe 
Lord; and in His law doth he meditate day and night" 
Psalm I. These quotations show the general and popular 
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UDderstandihg of the word, and that is the legislative under- 
standing, where technical words are not used, or words re- 
lating to a trade or art. But here the legislature has used 
still stronger words, viz. : " premeditated design." There must 
be, therefore, not only the design to kill, but that design must 
have been the subject of meditation or reflection before, as 
the prefix jpre clearly requires. Before what is this premedi- 
tated design of killing to be, except before the act that was 
meditated, viz. : the fatal blow by which the killing was 
accomplished. The very requirement that the design shall be 
thought of and meditated before the act shall be committed, 
which is the cause of death, admits that there is an interval 
between the design or intention, and the commission of the 
act. We have no right to strike out so material a part of the 
word as this, which gives a peculiar force to the ordinary 
meaning of die rest of the word. This interpretation of the 
word also corresponds with the expressed views of the revisers, 
which seem to have been to confine this part of the definition 
of murder, to what was frequently called cases of express 
malice, which is thus defined by Blackstone : " Express malice 
is, when one with a sedate, deliberate mind, and formed de- 
sign, doth kill another ; which formed design is evidenced by 
external circumstances, discovering that inward intention, as 
lying in wait, antecedent menaces, former grudges, and con- 
certed schemes to do him some bodily harm." (4 Bl. Com. 199.) 
These external circumstances are all of a nature which show 
a design formed before the moment when the crime was per- 
petrated ; and the sedate, deliberate mind, and formed design, 
are descriptive only of a mind deliberating on, and then 
sedately carrying out its design. 

In Tennessee, the term premeditated is one of those used to 
define murder in the first degree, and in 10 Terger, 551 
[Dales^ c(ise\ the court said premeditation was a " design to 
kill, formed before the act." In Dams* case (2 Humphrey, 
439, 442), they say, that the employment of a deadly weapon, al- 
though it implies malice at the common law, does not imply that 
the act was done with premeditation, so as to make it murder 
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in the first d^ree. In Virginia, in Jonei case (2 Leigh's Va. 
Bep. 598, p. 611), the court say, that the death must be the 
ultimate result, which the concurring will, deliberadon and 
premeditation of the party accused, sought. 

Li an early case in Pennsylvania (4 Dallas, 145, MtiaUo 
Bdb\ the court instructed the jury that the offense was willfiil, 
deliberate, and premeditated (this would seem to have been a 
dear usurpation of the province of the jury) ; the judge then 
admitted that the statute made premeditation an essential 
ingredient to constitute the crime, yet added, that, still the 
intention remains as much as ever the true criterion of the 
crime. This, in some sense, is true. The intention is one of 
the true criteria of the crime ; but, as the judge admitted, and 
every one else must admit, it is not the only true criterion, for 
then the intention to kill being established, the jury are to 
inquire no further, and all intentional killing is mnrder, 
though committed in self-defense, or against a burglar in the 
act of breaking into one's dwelling-house, or in the beat of 
passion in a combat provoked by the deceased, without any 
undue advantage being taken, or any dangerous weapon being 
used, and under the honest, though erroneous belief, that it 
was the only means of saving the life of the accused. 

In Ohio (12 Ohio Eep. 52, Shoemaher^s case\ the court held, 
that if the accused premeditated the fatal act, he was gniltf 
of murder in the first degree, " however short the time might 
have been between the purpose and its ezecution ; " that it 
mattered not how short the time, if the party had turned it 
over in his mind, weighed and deliberated upon it ; but it was 
conceded, that the offense was not committed, when the design 
was so hastily formed, or premeditated and executed, that time 
did not intervene for deliberation. In 2 Tenn. Eep. 8 {An- 
derson^a oaae)^ the court says : " The law knows of no specific 
term within which an intent to kiU must be formed so as to 
make it murder. If the will accompany the act, a moment 
antecedent to the act itself, which causes death, it seems to be 
as completely sufficient to make the offense murder, as if it 
were a day, or any other time." 
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Whether the rule thus laid down is not too harsh to be con- 
sistent with the term premeditated, is not now before the 
court ; but the position is clearly admitted by it, that some 
period of time must intervene between the intent and the act. 

In our own State, in the People v. Enoch (13 Wend. 159), 
the meaning of the first subdivision of this section of our Re- 
vised Statutes was incidentally passed upon, and Chief Jus- 
tice Nelson considered it as confined to express malice, or 
malice aforethought, according to its sense in common par- 
lance, and as originally used. (Id. p. 164.) The chancellor 
also said that " the meaning of the term ' malice afore- 
thought ' had been enlarged so as to include implied malice 
by jvdicial construction.^^ (p. 164.) In Whitens cdse^ Senators 
Furman, Verplanck and "Wager concurred in the view that 
the words " premeditated design," as used by the statute, limit 
the signification of malice aforethought to express malice. 
(24 Wend. 558, 569, 581.) There are some cases at Oyer 
and Terminer, in which the rule adopted in the court below 
was laid down ; in one the party was acquitted, perhaps on 
account of the jury seeing no alternative between an absolute 
acquittal and the punishment less than death, which the party 
may have deserved. But the rule has never, it is believed, 
received the sanction of the court after an argument at a gen- 
eral term, or in bench. It does not correspond with the spirit 
of the day, actuating not classes only, but all parties, which 
is, that the penalties of the law should be mitigated, and that 
by this means the object of the law in securing a certainty of 
conviction where guilt is proved, may be more effectually 
accomplished. It was argued that the words used by the 
judge in his charge, were "intention (not design) to kill, 
formed at the instant of striking the blow ; " and that inten- 
tion always implied, and was the result of, premeditation. 
The court below would be unwilling to adopt this argument, 
or to allow a jury to be as much misled as they would have 
been by this charge, if such a meaning were intended. That 
court have themselves defined the word by their own use of it. 

They "speak of the intention, and say it is enough, " though 

37— vol. 2. 
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formed at the instant of striking the fatal blow." The inten- 
tion, therefore, that they spoke of, was such as could be 
formed " at the instant," and needed no premeditation. This 
part of the charge was material to the case ; and although, in 
the case of Clark, there are circumstances from which the 
question may be raised, whether it ought not to be left to a 
jury to say whether he was not guilty under the second sub- 
division of the section, still, that was a matter not left to 
them, and which the court ought not to take from them, so 
far as the intent of the accused is concerned, and probably in 
other respects, and is a question which the court do not now 
wish to pass upon. 

A new trial should be granted before the court of Ojct and 
Terminer, in both cases. 

Hosevelt^ J!, d^^livered the following opinion : 

On the trial the defense rested mainly on two points— 
first, that there was no premeditation ; and secondly, that the 
act, although unjustifiably severe, was defensive — and that, 
in either view, the case was one of manslaughter, and not 
murder. 

The court, among other things, charged the jury that, under 
the evidence in the cause, there was no sufficient excuse shown 
for the violent interference of the prisoner ; that the mere fact 
of Brown and the policeman Sullivan being engaged in the 
alleged quarrel, shown by the evidence, was not sufficient to 
justify the assaults upon Gillespie, and that so far as deceased 
was concerned, it did not appear that he had given offense to 
any one. The court further charged, that if the juiy 
believed that the killing was produced by the prisoner, with 
an intention to kill, though that intention was formed at the 
instant of striking the fatal blow, it was murder ; and that 
the jury might infer such intention from the circumstances ol 
the case, and, among other things, from the nature of the 
weapon, and the wounds given by it. 

The first part of this charge, upon a more deliberate review, 
can hardly be said to do full justice to the position of the 
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parties. It assumes that Brown and the policeman Sullivan 
were alone engaged in the quarrel ; whereas the proof shows 
that the deceased, from the kindest motive, no doubt, was the 
first to lay hands upon Brown, gently, it is true, but still, as 
the resentment of the latter shows, offensively. Sullivan and 
the deceased clearly cooperate, and although Sullivan alone used 
the club, both, in judgment of law, were responsible for that 
act, lawful or unlawful. Had death ensued to Brown, both 
must have been tried for the homicide ; and on such trial, both 
must have been required to prove that they were engaged in 
" the discharge of a legal duty, ' and that the act, however 
deplorable, was necessarily committed in overcoming actual 
resistance." Was it then the legal duty of the policeman, 
after the gathering had dispersed, and quiet was restored, to 
compel by force the two remaining persons, standing on the side- 
walk in front of their own homes, to go in, whether willing 
or unwilling ? If it was not, what must have been the result 
of such trial ? A verdict of manslaughter, in one or other of 
the four degrees, would seem to have been very probable. 
Brown, however, although thus assaulted, and with a danger- 
ous weapon, in point of fact was not kiUed, but only severely 
wounded. But did the circumstances furnish no excuse for 
interference in his favor ? Had it been the case of a wife, 
parent, child, master, mistress, or servant, and there had been 
reasonable ground to apprehend iminent danger of some great 
personal injury, the law would have justiiSed interference even 
to the point of killing. Although Brown stood in neither of 
these relations to the prisoner, and may have been, as far as 
we know, a mere stranger, yet the spirit of the law, in some 
degree, at least, may certainly be invoked to mitigate, what 
otherwise would seem to be not only an atrocious, but utterly 
motiveless and inexplicable deed. 

Next as to the prisoner's intention to kill. This clearly 
could not be inferred from the nature of the weapon alone, 
unless we go back and apply the same rule to the use of the 
club by Sullivan upon the head of Brown. The club and the 
rung were alike dangerous weapons. Death might result from 
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the use of either. But the prisoner, it is said, after an inter- 
val, repeated his blows, and so did Sullivan. 

Admitting, however, that there was no palliation ; that there 
was an actual intention to kill, but that such intention was 
only formed at the mstant of striking the fatal blow, was the 
act manslaughter, calling for incarceration in the State 
prison, or was it murder, to be expiated only on the gallows i 

The law says, that kil l ing without authority, when perpe- 
trated from a prem^itated design to effect the death of the 
person killed, or of any human being, is murder. Is, then, 
an intention formed on the instant, a premeditated design J 
Consulting merely the popular acceptation of language, or 
even the dictionaries in general use, we must certainly answer 
that it is not. So far from being synonymous, these two forms 
of expression are generally employed to convey directly oppo- 
site ideas. An extempore discourse is understood to be the 
antipode of a premeditated one. The words premeditate and 
design both import forethought, careful reflection, deliberately 
arranged purpose ; ideas all involving, in their stracture, the 
essential element of time. We may not perhaps be able, in 
every or any case, to define the precise number of hours or 
days ; but still there must be time, reasonable time, time for 
reflection, time to survey the contemplated deed in all its 
bearings and probable results, and to contrive and arrange, if 
so decided, the means and method, and occasion of its deadly 
accomplishment. How, then, can it be said, without shocking 
all our notions of speech, whether common or cultivated, tliat 
an intention to kill, formed on the instant of striking the fatal 
blow, is the same as a premeditated design to commit the 
crime of murder ? The present law of homicide, it must k 
remembered, is, in this State, a written and a recent ci^Kle. 
It is composed by men selected to give utterance to the more 
humane spirit of the age, and in language adapted, or at least 
intended to be adapted, to the general understanding of tho=e 
whose conduct it was to regulate. This consideration, there 
fore, must furnish the rule for its interpretation. And with 
such rule, or even without it, it seems impossible to belieTC 
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that the l^iBlature, in treating the subject of homicide, and 
measuring its criminality and punishment, intended to place 
sudden impulse upon the same footing as deliherate malice. 
To do so, instead of softening, would have been to aggravate 
the harsh features of the common law, and to violate the almost 
universal sentiment of the community. 

But, says the district attorney, if the crime of the prisoner 
(and a great crime it is admitted to be) is not adjudged to be 
murder, the criminal, contrary to all just notions of the adap- 
tation of punishment, will escape with the comparatively 
slight punishment assigned to manslaughter in the fourth 
d^ree, not exceeding two years' confinement in the State 
prison. K this result were to follow as a necessary conse- 
quence of a reversal of the judgment of the court below, it 
would aflTord no reason for hanging the offender. It would 
merely show that in framing a system of written law, an 
oversight not very uncommon in such cases had occurred, to 
be remedied, not by the judiciary, but by the legislature. 

If, however, the meaning above ascribed to the word " de- 
sign," as used in the statute be the true one ; if it imply fore- 
thought, contrivance, laying in wait, deliberate purpose, then 
there is no difficulty, should the case call for such a verdict, in 
bringing it under the head of manslaughter, in the first or 
second degree, and applying to the crime such punishment, 
extending even to imprisonment for life, as may be justly 
adapted to whatever circumstances of aggravation may have 
attended its commission. 

My conclusion, therefore, is that the verdict should be set 
aside, and a new trial ordered. 

EJAJoa/rds^ J"., concurred. New trial granted. 
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Present, Ruggles, Chief Judge, and Judges Gabdixbr, Jew- 
BTT, Johnson, Edmonds, Watson, Gridley and Weixs. 



The People v. James Sullivan. 
The People v. Joseph Clark. 

In ascertaining whether an act allowing a writ of error, acts upon & par- 
ticular judgment, it is competent to look out of the record to see when 
the judgment was in fact rendered. 

An intention to kill existing at the instant of striking the fatal blow, is a 
premeditated design within the meaning of the statute. 

The existence of an actual design to effect death constitutes the difference 
between murder and manslaughter. 

The right to take life in self defense exists only where the party taking ihe 
life has done every thing Id his power to avoid the necessity of thus de- 
fending himself. 

The district attorney of New York having sued out writs 
of error in these cases on the judgments of the Supreme 
Court reversing the convictions before the Oyer and Terminer, 
the cases were now argued. • 

iV". a. Blunt, district attorney, made the following points : 
I. There was no error in the charge of the presiding judge, 
that if the jury believed that the killing was produced by the 
prisoner with an intention to kill, though that intention was 
formed at the instant of striking the fatal blow, it was mur- 
der. And upon this point alone, as an erroneous interpretA- 
tion of the meaning of the statute (2 R. S. § 5, sub. 1), the 
new trial was awarded ; and the main question for the con- 
sideration of this court is, what offense, in law, if any, is an 
intentional killing of a human being, without justifiable or 
excusable cause ? 

n. Every intentional killing of a human being by anoth^, 
without justification or excuse, is murdeb. 
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1. Every intentional act is, of course, a willful one, and 
p'erneditation simply means that the act was done with ro^ 
flection, 

2. No specific length of time is required for such deliberj^ 
tion. Every case must depend upon its own circumstances. 
The law, reason, and common sense, unite in declaring that 
an apparently instantaneous act may be accompanied with 
such circumstances as to leave no doubt of its being the result 
of premeditation. (Cbm. v. Daley ^ 4: Penn. Law Jour. 56; 
Bams V. Stile^ 2 Hump. 439.) 

3. Reflection implies deliberation, and intention is the con- 
clusion of reflection, in the mind. 

4. Without reflection, there can be no intent ; and killing 
on reflection is, and always was, mukdeb. 

in. Malice prepense or malice aforethought and " premed- 
itated design," are equivalent terms ; and the statute defining 
murder under the first subdivision, has in no respect altered 
the definition of the crime, but simply the character and 
quality of the proof. 

Reviser's Notes, 3 R. S. p. 809 ; People v. Enoch^ 13 Wend. 
159 ; Peoj>U v. White, 24 Wend. 580. 

1. Thus, to constitute murder under the first subdivision, 
express malice must be proved ; and the implied malice of the 
common law is not suflScient. 

2. Express design to kiU, is express malice. Killing without 
intent to kill, but with an intent to do great bodily harm, is 
the implied malice of the common law. 

3. No matter how malicious the motive, if the party killing 
did not intend to kill when he struck the fatal blow, it is not 
murder under the first subdivision. On the other hand, if he 
did intend to kill, it is murder. 

4. The whole question, then, is one purely of intent ; and it 
matters not when the intent was formed, whether at the time 
of striking the fatal blow or before. 

5. The error of those who seek to require a brooding of the 
mind on the subject, consists in the not discriminating be- 
tween an absolute intent to kill, and an intent to do great 
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bobily harm. If the intent to kill is made ont,.it is murder; 
if not, it is manslanghter. 

IV. An intention to hUl, no matter when formed, is the 
" premeditated design" of the statute. 

1. If the particular result accomplished is the one intended, 
it must have been premeditated, for premeditation is a neces- 
sary and unavoidable feature of a specially intended result. 

2. The language of the statute is not, that he is necessarily 
to premeditate the particular mode or means, in which or 
wherby the result is to be accomplished, but the eflfect pro- 
duced must be a premeditated effect. 

V. To constitute the crime of murder ^ where the purpose 
to kill is found, the length of time between the. design so 
formed and its execution, is immaterial. {ShoemaJcer v. iStofe, 
12 Stanton, 43 ; JResp. v. Mulatto Bob, 4 Dall. 145. 

In this case, 0. J. McKean says: "It has been objected, 
however, that the amendment of our penal code renders pre- 
meditation an indispensable ingredient to constitute mnrder 
in the first d^ee. But still it must be allowed, that the in- 
tention remams as much as ever the true criterion of crimes, 
in law as well as in ethics, and the intention of the party can 
only be collected from his words and actions. Let it be sup- 
posed that a man, without uttering a word, should strike 
another on the head with an ax, it must, on every principle 
by which we can judge human actions, be deemed %prmdir 
tated violence. Whar. Cr. Law, p. 282. 

VI. Whenever there is a specific intention to take life, 
such killing is murder; unless justifiable or excusable, or 
within the statutory definition of manslaughter. 

1. The present case falling within neither of these excep- 
tions, it is murder. 

" To commit murder," says Judge King, in the case of Co^ 
V. Daley, " the intent of the party killing must have been to 
take life." The first inquiry, therefore, after dkfdoniom homi- 
cide is established, not committed by means of poison, or 
laying in wait, etc., is whether the mortal blow was given 
witJh llie intent to takeUfe, or merely to do great bodily hann. 
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If the former is proved by the evidence, it is mv/rder, ( 4 
Penn. Law Jour. 156-7.) 

2. Unless the killing with intent to kill is murder (except 
a£ above stated), then it is no ofTense within our law. 

3. At all events, it is a less offense than killing without 
intent to kill, or the involuntary killing by the act, procure- 
ment or culpable negligence,* of another, while such other is 
engaged in the commission of a trespass. 

4. In other words, it can only faU within the last subdivis- 
ion of manslaughter in the fourth degree ; and we shall then 
have the absurdity of an intentional killing being made a less 
offense than an unintentional or involuntary killing. 

Vn. The judicial construction of the statutes defining 
murder, in other States, as well as our own, give to the words 
"premeditated design" no greater effect than appertained to 
the common law phrase " malice atbrethought." (Whar. Cr. 
Law, pp. 273, 275, 277, 281, 289, 291.) 

R, H. Morris^ for the prisoner, made and argued the fol- 
lowing points : 

I. There is error in the following portion of the charge of 
the court to the jury : " The court further charged that if the 
jury believed that the killing was produced by the prisoner, 
with an intention to kill, though that intention was formed at 
the instant of striking the fatal blow, it was murder." 

Whereas, the statute declares murder to be " the killing of 
a human being without the authority of law, when perpe- 
trated from a premeditated design to effect the death of the 
person kiQed, or of any human being." 

And the common law definition of murder is, " when one 
with a sedate, deliberate, mind, and formed design, doth kill 
another." (3d vol. E. S. 2d ed., pp. 807-8-9, Kevisors' notes ; 
2 R. 8. 3d ed. 746, §§ 4, 5, sub. 1 ; 2 K. S. 3d ed. 749, § 1 of 
Manslaughter; People v. Enoch^ opinion of Chief Justice 
Nelson, 13 Wend. 163 ; Rectcxr's case, 19 Wend. 569 ; Shortr 
€7^9 oaeej 2 Comst. 197 ; Michael Jolmson^s case, tried before 

38— vol. 2. 
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Judge McCoun ; new trial granted by Judges Barculo and 
Brown ; 5th Yerger, 340, 459 ; 10th Yerger, 551 ; 2d Hum 
phrey's, 441.) 

The case put by the court as a case of murder, viz., "the 
killing with an intention to kill, though that intention was 
formed at the instant of striking the blow," is not murder, 
but " the manslaughter of the common law, committed vol- 
untarily upon a sudden heat." (2 Bl. Com. 139 ; East's P. C. 
243 ; Taylor* 8 case, 5 Burr. 2793 ; Anderson^s case, 1 Boss, 
447; KissiWs case, 1 C. & P. 437; Ayres case, Buss. & Rt. 
166; RanhMs case, E. & K. 43; 2 E. S. 754, § 39; 752/ § 
21 ; 750, § 12 ; 751, §§ 18, 19 ; People v. Sh<nier, 2 Comst 
197 ; People v. Bector, 19 Wend. 591.) 

n. The court erred in refusing to charge as requested, viz.: 
" If Clark had reason to believe that undue and improper 
assaults were being committed on his friend Brown, he had a 
right to interfere for his protection, and if, in his defense, he 
exceeded the power he was justified in using, he would not 
be guilty of murder, but of one of the degrees of manslaugh- 
ter." (2 E. S. 749, § 3 ; 750, § 11 ; 751, § 19 ; Shorter's cu^, 3 
Comst. 197 ; Pectoris case, 19 Wend. 591 ; EnoclUs case, 13 
Wend. 163 ; 5 Yerger, 459 ; 3 Yerger, 392.) 

ni. The court erred in refusing to charge as requested, 
viz., " the weapon used is not evidence of a premeditated 
design." (2 E. S. 746, § 4.) 

At the close of the argument, Edmonds, J., who had pre- 
sided at the Oyer and Terminer, said he wanted to call the 
attention of the counsel distinctly to the question which had 
so much occupied his mind on this subject, namely : — 

As there is no such thing known to our law as the crime 
of manslaughter, when the homicide is perpetrated with a 
design to effect death, what is the act of causing death, in 
pursuance of an intention to kill, formed on the instant! 
Must it not be murder, or no crime at all t 



NEW YOEK CrRCUIT. 299 

The People v. Joseph Clark and James SaUivan. 

Morris, for the prisoner, insisted it was manslaughter in 
the foar^ degree. 

JBltmt, contra, replied that that would involve this absurd- 
ity: that a homicide perpetrated in a cruel and unusual man- 
ner, witTwut a design to eflfect death, which is manslaughter 
in the second degree, and a homicide perpetrated by a dan- 
gerous weapon, witJumt a design to effect death, which is 
manslaughter in the third degree, would be punished more 
severely, and in the law would be a greater crime than a . 
homicide, perpetrated in the same manner, with a design to 
effect death. 

Edmonds, «/"., then called their attention to another consider- 
ation which had occupied his mind, also, on this subject, and 
that was the language which the statute had used when con- 
veying the idea of an^ intention to kill. 

In defining murder the expression is " premeditated design 
to effect death." In describing manslaughter, the expression 
is " design to effect death," the word " premeditated " being 
dropped. Was this accidental, or was it intended ? Do both 
expressions mean the same thing? Or was a different mean- 
ing intended, and, if so, what was it? 

Morris insisted upon the rule of construction which for- 
bade leaving out of a statute any word when it was possible 
to give it a meaning, for it was to be presumed that it was 
the intention to use it. 

Bhint, contra, admitted that the intention of the law ma- 
ker must govern, but when intentions came in conflict, the 
particular intention must always yield to the general inten- 
tion, and therefore the two expressions must be understood as 
meaning the same thing, or the legislature must be held to 
have intended that a homicide, neither justifiable nor excusa- 
ble, when perpetrated with a design to effect death, is no 
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crime at all, when such design is formed on the instant, and 
causes the fatal act, which wonld be absurd. 

Johnson^ «/!, delivered the opinion of the court: 

The defendant was convicted of murder in the New York 
Oyer and Terminer, and sentenced to be hanged on the 21st 
day of November, 1851. At his trial a bill of exceptions 
was taken,' and the caser carried, by writ of error, to the 
Supreme Court, where, in May term, 1852, the judgment 
was reversed, and a new trial ordered. Upon this judg- 
ment of reversal, a writ of error has been brought, in the 
name of the people, to this court ; and we are moved to difi- 
miss the writ upon several grounds. 

The first ground is, that, by the record, the judgment of 
reversal appears to have been rendered on the first Monday 
of February, 1852, while the act under which the writ of 
error must be sustained, if sustained at all, was not passed 
until March 22, 1852 ; and that, according to the rule estab- 
lished in The People v. Camd^ at the June term, 1852, the 
statute in question does not sustain a writ of error upon a 
judgment rendered before its passage. It appears, however, 
outside of the record, by afiidavits, that the judgment was, in 
point of fact, rendered in May term, and after the p^tssage of 
the act. We entertain no doubt whatever that, upon a ques- 
tion of this sort we are entirely at liberty, and are bound to 
look out of the record to ascertain the true time when the 
judgment was rendered. Upon this ground we ought not to 
dismiss the writ. It is also contended that the judgment of 
reversal in this case does not come within the description con- 
tained in the act of those judgments which are to be reviewed 
according to its provisions. The act says : " Any judgment 
rendered in favor of any defendant upon any indictment for 
any criminal offense (except where such defendant shall have 
been acquitted by a jury), may be reviewed on writ of error 
on behalf of the people, and the Court of Appeals shall have 
full power to review by writ of error, in behalf of the people, 
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any such judgment rendered in the Supreme Court, in favor 
of any defendant charged with a criminal offense." That the 
terms "upon any indictment" do not limit the description to 
judgments not upon verdict, is obvious from the exception 
which immediately follows, and which would be wholly un- 
necessary, unless the preceding words of description were 
broad enough to cover judgments upon verdicts as well as 
upon demurrer. The clause is, therefore, to be construed as 
including all judgments in favor of defendants charged with 
crime, except where an acquittal by a jury has occmTcd. 
This brings the case in hand directly within the provision 
authorizing a review in this court of any judgment rendered 
by the Supreme Court, in favor of a defendant charged with 
crime, unless, indeed, in this particular case, to subject the 
judgment below to this act, would be to give it a retrospect- 
ive effect. As, however, the act was passed before the rendi- 
tion of the judgment appealed from, it does not need to be 
construed retrospectively in order to bring this case within its 
provisions. 

This case is therefore rightly before us for examination upon 
the merits. K the Supreme Court has erred in reversing the 
judgment of the Oyer and Terminer, then it is our duty to 
pronounce judgment against the defendant. The principal 
question involved in the case arises upon the charge of the 
judge, who instructed the jury that if the killing was pro- 
duced by the prisoner, with an intention to kill, though that 
intention was formed at the moment of striking the fatal 
blow, it was murder, and that the jury might infer such inten- 
tion from 'the circumstances of the case, and among other 
things from the nature of the weapon and the wounds given 
by it. 

There was nothing in the facts of this case which made it 
necessary for the court to lay down the law in relation to 
homicide upon provocation. So far as the prisoner and the 
deceased were concerned, the deceased does not appear to have 
made any assault upon him, or to have interfered with him 
in any way. 
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The material facts are, merely, that while the deceased was 
standing on the sidewalk, the prisoner came up and struck 
him on the head a violent blow, with a heavy cart-rung, of 
the length of about four feet, and of the thickness of a man's 
arm ; that deceased immediately fell, with his head toward the 
street, partially over the curb stone ; that the prisoner, having 
for a short interval left the deceased, returned and struck him, 
while lying on the sidewalk, three blows on the head, with 
the same cart-rung. Of one of the blows the deceased died, 
the skull having been fractured at the back of the head. 

The Revised Statutes (2 R. S. 656-7, §§ 4, 6), declare "the 
killing of a human being, without the authority of law (unless 
it be manslaughter, or excusable or justifiable homicide, as 
thereinafter defined), to be murder, when perpetrated from a 
premeditated design to eflcct the death of the person killed, or 
of any human being ; " and in some other cases, which are 
not material to be stated for our present purpose. That the 
homicide in this case was neither justifiable nor excusable, is 
conceded. Manslaughter in the first degree, except by aiding 
one to commit suicide, or by killing an unborn and quick 
child, by an injury to the mother, must be committed without 
a design to eflfect death. 

The same absence of a design to efiTect death belongs to 
manslaughter in the second and third degrees, except in cer- 
tain cases named in the statute, and which have no resem- 
blance to the case in hand. Manslaughter in the fourth 
degree, except where the killing is involuntary, includes all 
killing not justifiable or excusable, and not amounting to 
murder or manslaughter as before defined. The fact of 
which the prisoner has been found guilty either amounts to 
murder, as defined by the first clause of the statute, or it is 
only manslaughter in the fourth degree. The degree of 
criminality inherent in the act is plainly greater than belongs 
to several of the higher degrees of manslaughter ; for the 
prisoner intended to kill, which intention, as we have seen, 
does not generally exist in any grade of manslaughter higher 
than the fourth degree. We cannot suppose that the l^isk- 
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ture intended to make an act of so heinous a nature only 
manslaughter in the fourth degree. If that is the legal grade 
of the offense, it must be attributed to an oversight on the part 
of the legislature, growing out of the diflSculty of adapting 
new terms to the expressions of distinctions in the law. Still, 
whether such an oversight has occurred can only be determ- 
ined by a careful examination of the statute. The section 
defining murder (2 K. S. 657, § 5), varies from that reported 
by the revisors only in this, that it omits a section which in- 
chided in the enumerated species of murder, homicide perpe- 
trated from a premeditated design to do some great bodily 
injury, although without a design to effect death. Upon the 
section as reported, the revisors say " there is no departure 
from the present law, except in the case of implied malice, 
arising from being engaged in an unlawful act, as in a riot. 
If such death was designed, or bodily harm was intended, or 
the object of the riot was a felony, it would be included in 
the proposed section. The great principle on which the sec- 
tion rests is this, that to constitute murder there should be 
an express design to take life, or such circumstances as to 
induce a very strong presumption of such a design, or such 
facts occurring in a transaction as would ordinarily lead to 
the r^ult of taking life." 

In the case before us, the question is not whether a design 
to take life existed ; that has been found by the jury. When 
the prisoner struck the blow he intended to kill, so that we are 
not called upon to inquire what other design or purpose, if 
any, will suflSce to constitute the crime of murder. The ques- 
tion here is — an intention to kill existing at the instant of 
striking the fatal blow. Is such an intention a premeditated 
design within the meaning of the statute ? The words " pre- 
meditated," " aforethought," and " prepense," possess etymolo- 
gically the same meaning ; they are in truth the Latin and 
Saxon synonyms, expressing a single idea, and may possess, 
in law, precisely the same force. The statute, so far as this 
term is concerned, has not altered the law. Malice prepense, 
however, had attained a broader meaning than belongs to the 
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term ''premeditated design." The intent to take life was not 
necessary to constitute malice prepense. Even express malice, 
or malice in fact, is defined to be a deliberate intention of 
doing any bodily harm to another, unauthorized by law (Hale, 
P. 0. 451), and by no means necessarily involved an intent to 
take life. The change, therefore, which the statute has effect- 
ed, by substituting the word "design," in place of "malice" 
is not to alter the nature or design of premeditation requisite 
to the crime of murder, but to require — wliich the common 
law did not — the existence of an actual intention to kill, 
to constitute that crime under the first subdivision of the 
fifth section. This view of the law is well sustained by the 
decisions in those States where the crime of murder has been 
distinguished by statute into murder, in the first and second 
degrees. In those States, willfdl, deliberate and premeditated, 
killing, is murder in the first degree. The cases are very ably 
reviewed in Wharton's Am. Crim. Law (2d ed.), pp. 420 and 
seq., and the clear result of them is, that in cases of delibe- 
rate homicide, where there is a specific intention to take life, 
the offense, if consummated, is murder in the first d^ree. 
The degree of deliberation is not different fi*om that required 
by the common law. As was said by Chief Justice McKeax, 
in lies V. JBob (4 Dal. 146), " the intention remains as mnch 
as ever the true criterion of crime, in law as well as ethie. 
Let it be supposed that a man, without uttering a word, 
should strike another on the head with an ax, 'it must, on 
every principle by which we can judge of human actions, be 
deemed a premeditated violence." If there be a sufficient 
deliberation to form a design to take life, and to put that 
design into execution by destroying life, there is sufficient 
deliberation to constitute murder, no matter whether the 
design be formed at the instant of. striking the fatal blow, or 
whether it be contemplated for months. It is enough that an 
intention precedes the act which follows instantly. The law 
has no favor to extend, either to rapid or close execution of such 
a design. In the case before us there was no provocation, no 
mutual combat, no heat of passion which the law can recog- 
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nize, for outbursts of ungovernable passion do not excuse a 
man for any acts of atrocity he may commit under their 
influence; men are bound to control their passions, and if 
they suffer them to run away with their reason and senses 
they ought to suffer for it." {State v. Spencer^ 1 Bab. 206.) 
We cannot discern a single circumstance which tends in any 
degree to soften one feature of the atrocity of the defendant's 
crime. Intending to take his victim's life, the defendant beat 
him upon the head with a deadly weapon until his design was 
accomplished. This crime is, by our laws, murder j and we 
are well satisfied not only that this is the law, but that it 
oonld not be relaxed so as to exclude such cases as the pres- 
ent, without substantially diminishing the security of human 
life. 

Ifone of the cases in this State conflict at aU with the law 
as before stated. The People v. Enoch (13 Wend. 159), only 
holds that the common law form of indictment is suflicient, 
under the new statutory definition of murder, and neither 
The People v. Rector^ The People v. White^ nor The Samie 
V. Shorter^ have any bearing upon the case. 

The judgment of the Supreme Court is erroneous, and 
must be reversed; and the judgment of the New York Oyer 
and Terminer must be aflSrmed; and, as the day of execution 
is passed, the proceedings must be remitted to the Supreme 
Court to pronounce sentence anew against the prisoner. 

Johnson^ e/1, in Sullivan's case, delivered the following 
opinion : 

The question as to the dismissal of the writ of error, and 
the question upon the bill of exceptions, relating to the charge 
of the judge, that if the killing was produced by the defend- 
ant, with an intention to kUl, though that intention was 
formed at the instant of striking the fatal blow, it was mur- 
der, and that the jury might infer such intention jfrom the 
circumstances of the case, and, among other things, fix)m the 

39^vol. 2. 
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nature of the weapons used, and the wounds given by it, have 
already been disposed of in the case of Th/e People v. Clarh 

There are some other questions in the case, but they are so 
obviously against the prisoner, that, except in a capital case, 
it would be scarcely requisite to notice them in dctaiL The 
defendant's counsel requested the court to charge the jniy 
that if they believed that Smith returned up stairs to renew 
the fight, and Sullivan believes that he intended to do him 
great bodily injury, he had a right to defend himself^ even 
unto death, and it is not murder. This the court properly 
rej^ed to charge, for if Sullivan believed himself about to be 
attacked, as supposed by the request, his duty was to avoid 
the attack, if in his power to do so, and the right to defend 
himself would not arise until he had done every thing in his 
power to avoid the necessity of his defending himself. The 
court was further requested to charge the jury that if they 
believed the prisoner, in the heat of passion, caused the death 
of the deceased, it is not murder. This was properly refused. 
The designed killing of another, without provocation, and not 
in sudden combat, is certainly none the less murder because 
the perpetrator of a crime is in a state of passion. 

The court was also requested to charge that if the jury 
believed that Smith, having had the fight with Sullivan, and 
by his conduct and blows aroused and excited the passions of 
the prisoner, and then returned, thereby keeping up the exci- 
ted passions of the prisoner, and under such excit^nent the 
prisoner stabbed the deceased, it is not murder. This request 
was erroneous, and was properly rejected. Where, after mu- 
tual combat, a question arises whether there has been time for 
excited passions to subside, the question always takes this 
form : Whether there had been suflScient tune to cool, and not 
whether in point of fact the defendant did remain in a state 
of anger. The request preseiited simply the question whether 
the defendant continued in anger up to the time of killing. 

After the several requests which have been noticed, the 
court charged the jury upon the matters to which they related, 
as follows : If they believed that Smith returned up stairs with 
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intentioii to renew the fight, and that Sullivan had a reason- 
able ground, under the evidence, to believe that Smith de- 
signed to do him some great personal injury, and that there 
was imminent danger of such design being accomplished, then 
it was not murder. It was contended on the argument that 
this charge required the jury to find whether imminent dan- 
ger actually existed, and not merely whether Sullivan had 
reasonable ground to believe that it existed. If this construc- 
tion of the charge was correct, the case of Shorter v. The 
Pe(ygU (2 Comst 197), would show it to be erroneous, but we 
do not so understand the charge. As we read it, the jury 
were told that if Sullivan had reasonable ground to believe 
both that Smith designed to do him some great bodUy injury, 
and that there was imminent danger of the accomplishment 
of such design, it was not murder. This was the proper mode 
of submitting the question. 

The judgment of the Supreme C!ourt is erroneous, and 
must be reversed, and there must be judgment as in the case 
against dark. 
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SUPREME COURT— GENERAL TERM. 

Dbceicbieb, 1863. 
Before Edwasdb, MrrcBELL, and Rosbyielt, 



The People y. Joseph Clabe. 
The People y. James Sulliyan. 

The court of last resort in this State is the excliudve judge of its own jute' 
diction, and its decision on that point cannot be questioned bj the ooozt 
below, when directed to cany into efiect a judgment of reyeml, bat 
where the jurisdictional question has not been decided by the court of 
last resort, it is open to examination in the court below. 

A sentence inflicting corporeal punishment cannot be pronounced in the ab- 
sence of the defendant, but the personal presence of the defendant \b not 
necessary where a fine only is imposed. 

On a writ of error brought to reverse a judgment in a capital csee, the 
personal attendance of the defendant on the argument, or at the dedaoa 
in the appellate court, is not necessary to give such court jurisdiction. 

The Court of Appeals, having reversed the judgment ren- 
dered by the Supreme Court in both these cases, the district 
attorney applied to the Supreme Court to issue wairantB for 
the execution of the defendants. The grounds of the motion 
are sufficiently stated in the opinion of the court. 

-ZT. B, BVwrvb (district attorney), for the people. 

J. MoKeon. cmd JR. H. Morris, for the defendants. 

Mitchellj J, : The prisoners in both these cases were tried 
at the Oyer and Terminer, and found guilty of murder. The 
judge who presided at the trial charged the jury as to the 
meaning of the statute defining murder. The prisonere, by 
their counsel, excepted to the charge, and a writ of error was 
brought to this court. This court pronounced the charge of 
the judge erroneous, and in May last ordered a new trial In 
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pnrBTiance of a statnte passed in the preceding March, a writ 
of error was brought to review our judgment, and the Court 
of Appeals has reversed our judgment and affirmed that of 
the Oyer and Terminer. During all that time the prisoners 
have remained in prison, except when they have been brought 
before the Oyer and Terminer, or this court. They are now 
brought up before us, pursuant to sections 23 and 24 of 2 R. 
S. 659, the district attorney insisting that the sentence of 
death remains in ftdl force, and that no legal reasons exist 
against the execution of the sentence, and calling on the court 
to issue a warrant for the execution. The prisoners, by their 
counsel, insist, in opposition to this motion, that the order of 
this court granting a new trial remains in force, and assign 
various reasons, all intended to show that the Court of Ap- 
peals had not gained jurisdiction of the case when their 
decision was made. The prisoners' counsel very properly 
refrained from addressing to the court a single argument 
against the decision of the higher court, on the point on 
which that court and this differed. If the appellate court had 
jurisdiction, its decision became the law of the case; and 
when remitted to this court for execution, became the law and 
judgment of this court by virtue of the higher authority of 
that ; and as we would have been bound to enforce obedience 
by the Oyer and Terminer to the judgment of this court, 
while it remained unreversed, so are we bound to receive the 
judgment of the higher court, and even to carry its decrees 
into execution, when that court has decided within its juris- 
diction, whatever may be our individual opinions. But the 
question, whether the Court of Appeals had jurisdiction, was 
very properly argued before us. It may be admitted that 
appellate court, and especially (in the words of Ch. J. Mab- 
bhall) " that the court of dermer resort in every State decides 
upon its ovni jurisdiction." (8 Peters TJ. S. R. 320.) But, in 
this case, the question now presented,' whether in a criminal 
case, where the punishment is to be corporeal, any court has 
jurisdiction over the prisoner unless he be brought before it, 
was never brought before that court, and so that court did not 
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"decide upon its own jurisdiction in that respect" The 
question, therefore, remains open. Certainly there are cases 
in which it would be our plain duty to pass on such a ques- 
tion ; and if, in any case, we should not hesitate to fulfill that 
duty, it would be when the law directs us to ascertain whether 
the sentence of death against two individuals still " stands in 
full force," and whether any " legal reasons exist against the 
execution of such sentence." If the act of March 22, 1852, 
giving the Court of Appeals jurisdiction in such a case, had 
not been passed, then, according to its own decision, in The 
People V. Coming (2 Comst. 9), it would have had no jurifi- 
diction, and its decisions would consequently have been of do 
authority ; and it would have been the duty of this court not 
to carry out its decision so made. If, however, on a professed 
reexamination of that case, it had recalled that decifiion, it 
had the power to do so ; but if there was no evidence that it 
had reexamined it, or professed to pass on the question of its 
jurisdiction again, the fair inference would be that that ques- 
tion had been overlooked, rather than that the court had indi- 
rectly reversed its deliberate decision, made directly on the 
point. The Supreme Court of the United States is, where it 
has jurisdiction, as much above the Court of Appeals as that 
court is above this ; yet, if the vmt of error had issued since 
the act of 1852, from the United States Court to this court, 
and the United States Court had pronounced the same judg- 
ment that the Court of Appeals has, this court would have no 
right to obey it, as the Supreme Court can issue its writ of 
error only in certain cases, and then " to the highest coiut of 
law or equity of the State in which the decision is made," and 
not to any but the highest court. Nor would that, the highest 
tribunal of the country, disapprove of such a course. In the 
case of Dams v. Packard^ that court decided that the judg- 
ment of the Court for the Correction of Errors was errone- 
ous, and adjudged that the judgment of the Court for the 
Correction of Errors in this State be reversed, and that the 
cause be remanded to the Court for the Correction of Errors, 
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with directions to conform its judgment to that opinion. (8 
Peters XJ. S. Eep. 321.) 

The Conrt of Errors evaded conforming its judgment to 
that opinion, by annoxmcing in its judgment the opinion of 
the United States Court, and then declaring that the Court of 
Errors had no jurisdiction to reverse a decision of our Su- 
preme Court for an error in fact, and therefore quashed the 
writ of error which it had issued, and thus, in effect, left the 
erroneous judgment of the Supreme Court in full force. 
The United States Court, recognizing the principle that the 
court of dernier resort in the State could conclusively judge 
of its own jurisdiction, yielded to the decision, and affirmed 
this last judgment of the Court of Errors. By this decision 
of the highest court of our State, if a decision were needed 
on that point, there are cases where it has no jurisdiction, and 
that decision is affirmed by the highest tribunal in the Union. 
To the same effect is the decision of the Court of Appeals in 
OaJdey v. AspmwaU (2 Comst. 548), where that court vacated 
ite own judgment of reversal, because one member of the 
court had sat at the argument, who, by law, had no right to 
Bit there on account of being distantly related to one of the 
parties, although the counsel who moved to vacate the judg- 
ment had requested him to sit. It is admitted and proved 
that the prisoners were at no time before the Court of Appeals, 
and the record shows that they appeared there only by their 
counsel. The judgment of that court is that the judgment of 
the Supreme Court be reversed, and that the record be remit- 
ted to the Supreme Court, in order that this court may direct 
the sentence of death to be executed. The cases state most 
decidedly that no corporeal punishment can be lawfully 
awarded by the. court in the absence of the prisoner. Whether 
they mean that the judgment awarded in his absence would 
be erroneous merely, or without jurisdiction, is a material 
question. In Lofft. 409, the court was informed that the 
crown was inclined to mercy, and was desired to discharge the 
prisoner on some corporeal punishment, as he was too poor 
to pay a fine. They said "they could not award corporeal 
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punishment m dbservtefwt^'* and imposed a fine of one 
shilling. The case of Rex v. Ha/rns^ and Rex v. Dvke (in 9 
William HI), is reported in a number of authorities. There 
the court was called on to pronounce judgment in the absence 
of the party, after he was outlawed. In Holt, p. 399, Ch. J. 
Holt is reported to have said : ^^ Sir Samuel Astny tells me 
there never was a writ to the sheriff to take up any man that 
™ .. I^ »,d p« him in ft, pin,^ ; ftlfoi I «M 
we cannot give any such judgment in the absence of the 
party, which cannot be executed. If he be in court, we de- 
liver him to the marshal, and an entry is on the roU that the 
marshal do execution pericvlo moimibente. And if we were 
to send him into Somersetshire there is to be a writ of assist 
anoe to the sheriff, but if he came from Newgate hither, then 
if he be remanded there goes indeed a writ to the sheriff but 
then constat de persona. The difficulties here stated are, that 
there was no writ known, after judgment, to bring up the 
prisoner, before the officer who was to execute the judgment, 
and that if such a writ issued (it not bringing the officer into 
court, but before the officer only), the person taken would 
have no opportunity to show that he was not the one vho 
by the judgment was to be punished. These objections would 
not exist in an appellate court, which was not to cause the 
sentence to be executed, but to devolve that responsibility on 
the court below." Ch. J. Holt added: "I never knew a 
judgment for corporeal punishment unless the party were 
present, except in the case of Mrs, BvMridge^ which was 
irregular." In the case of Duke^ he said : " Judgment can- 
not be given against any man in his absence, for a corporeal 
punishment. He must be present when it is done. H a man 
was outlawed for felony, execution was never awarded against 
the felon until brought to the bar. There is no precedent of 
any such entry ; for if we give judgment that he should be 
put in the pillory, it might be demanded when, and the an- 
swer would be, when they catch him. And there never was 
a writ to take a man and put him in the pillory ; it is not like 
to a capias pro firvi^ which is to bring him into court to pay 
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the money. A defendant may submit to a fine though absent 
if he has a derk in court that will undertake for the fine." 
The opinion is given to the same effect in Lord Raym. 267, 1 
Salk. 400, and Skinner, 684, Comberbach, 447 and 12, More, 
156, § 2, Hawk. PL Cr. ch. 48 and 17, and Barbour's Cr. L. 
The difficulties here stated are of a like character heretofore 
noticed, and do not apply to a court which is not to award 
the execution, but is merely to order another court to award 
it. In Qtteen v. Tevwpleton (1 Salk. 559), it was again said 
that when a maa is to receive any corporeal punishment, judg- 
ment cannot be given against him in his absence, for there is 
no process to take a man and put him in the pillory. In Re^ 
V. Hamm cfe Prioe (3 Burr. 1786), it was agreed that if a fine 
only was to be imposed it was in the discretion of the court 
to give judgment in the absence of the defendants ; but other- 
wise they should be present. And it was said that even if a 
fine was to be imposed, and the case was of a gross nature, 
the defendants should appear in person, for the sake of exam- 
ple, and to prevent the like offense being committed by others, 
as the notoriety of their being called up to answer criminally 
for such offenses would very much conduce to deter others 
fix)m venturing to commit the like. These reasons only apply 
when the sentence is about to be executed. Chitty says, in 
his Criminal Law, p. 695, " When any corporeal punishment 
is to be inflicted on the defendant, it is absolutely necessary 
that he should be personally before the court at the time of 
pronouncing the sentence," and he assigns the reasons given in 
the above cases. He adds: ^^ And when he is committed to 
prison, it ought to appear upon the record that he was pres- 
ent at the time of the committal. So when a judgment has 
been once pronounced on a trial, and execution awarded 
against him, which is subsequently countermanded, so that he 
is not put to death at the time specified, and part of the ensu- 
ing term has elapsed, execution cannot afterward be awarded 
without bringing him again to the bar in person." See^ ac- 
cordingly, Kmgdey^a case, quoted by Ch. J. Halt., in Lord 
Raym. 482, and ^t p. 700 : " It is now indispensably necessary 

40 — ^voL 2 
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if uo process was served on a defendant, and he did not 
appear in court by an attorney, the judgment against him was 
void. Such was Borden v. Fitch (15 J. R 141 ), and many 
others. And it may be that the express statutory provision 
(2 E. S. 735 § 13), that " no person indicted for any fdonv 
can be tried unless he be personally present during sach 
trial," would make void a trial when the person indicted was 
not present. But the trial there intended is that which ig 
properly called the trial, namely, that before the jury, as the 
rest of the title containing that section tends to show. 

It is also true that at common law the defendant conld not 
appear by counsel, and that the privilege to appear by cooosel, 
now granted, was not intended to dispense with the prisoners 
personal appearance. But that again does not apply to the 
appellate court; there it is believed counsel could sIwetb 
argue for the accused. Undoubtedly the presence of the ac- 
cused may be of great service to suggest to counsel even 
arguments of law, for self-interest often excites an acnteness 
of perception in the client, which the learning of the counsel 
may have failed to exhibit. That is a fair argument why the 
prisoner should be present even in those cases, but not an ar- 
gument to show that without his presence, the appellate court 
is without jurisdiction. 

The statute authorizing the writ of error in behalf of the 
people was passed March 22, 1852. A motion was made in 
the Court of Appeals to dismiss the writ, on the ground that 
by the record, as made up for that court, the judgment of 
this court purported to have been given in February preced- 
ing; but it appeared that, although the argument was in 
February preceding, yet, in fact, the judgment was ren- 
dered in May, 1852, and that court denied the motion. 

That decision binds us to regard the writ as applicable to 
this case. It was also argued, that the act of March 22, 185S, 
gave the Court of Appeals power only to review the judgment 
of the Supreme Court, and not to reverse or modify it; and it 
was argued that the appellate court, therefore, only had power 
to review the judgment and state what the law was, and that 
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on the new trial the law thus annonnced should be declared 
and acted on. But that court has practically given a different 
construction to this act, by specially directing that the judg- 
ment of this court be reversed, and that of the Oyer and 
Terminer in all things affirmed, and that the record be re- 
mitted to this court, ^' in order that this court may direct the 
sentence of death to be executed." Nothing remains for us in 
this place, but to execute the law as it is declared by the 
court of last resort. As when we reversed the judgment of 
Oyer and Terminer, we would not interfere with the province 
of the jury by discussing the question whether in fact the 
prisoners were guilty or not, so now we will not depart from 
onr proper sphere by expressing in this place any opinion as 
to the correctness of the decision of the higher court. It is 
onr duty to obey it; and we do so. 
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Gbawfobd v. WnrrBHEAD. 

It is no snfflcient answer to a motion to dismiss the complaint for want of 
proBecation, to say that the plaintiff is dead, that no representative can 
be foond to leyiye the action, bat that the attorney hopes to find a repre- 
sentative. 

This was a motion for an order dismissing the complaint 
for want of prosecution. The answer to it was that the 
plaintiff was dead and had no personal representative in this 
State. The other material facts appear by the judgment. 
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EdmondSy J, : It seems to me that the excuse given for not 
reviving the suit is a good reason why no forther ^ciUties 
should be afforded with that view. It is said that there is 
no personal representative of the plaintiff in this State, but 
the attorney on the record hopes to be able to get one ap- 
pointed, and that is all he can say — and that he can say years 
hence L well as now; and the grounds for asking time to 
revive will be just as tenable one or two years hence as they 
are now. 

It is very plain that the action cannot be revived for the 
want of a personal representative of the plaintiff, and the 
misfortune of that ought not to fall on the defendant ; and it 
would be productive of nothing but delay to afford any 
further facilities for making an attempt to reviye, which it is 
evident would be futile. 

Order to dismiss granted. 
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Before Edmoitds, Justice. 



Genet y. Tallmadqe. 

Where it appears on the &oe of the complaint that the canae of actidh is 
barred bf the statute of limitationB, there the defendant may denmrto 
the complaint; 

This was an action against trustees. It appeared by the 
complaint that tho cause of action arose more than tw^ty 
years anterior to the commencement of the action, and there 
was no allegation in the complaint showing either that the 
operation of the statute of limitations had been suspended or 
that the cause of action had been reviyed. The defendant 
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demurred to the complaiiit, and alleged as the ground of his 
demurrer that k did not show facts sufSdent to constitute a 
cause of action. For the plaintiff it was contended that 
under this demurrer the defendants could not avail them- 
selves of the objection — that it appeared on the face of the 
complaint that the cause of action was barred by lapse of 
time, and that that objection could only be raised by answer. 

JEimands, J. : From the complaint itself it appears that 
this is a stale demand of twenty or thirty years' standing, and 
there is nothing averred in the complaint to take the case out 
of the statute of limitations, except the fact that within ten 
years the defendants had acted in their representative capacity 
by bringing a suit. 

The mere fact of bringing a suit without any averment 
that by means of it they had receired any money is not of 
itself enough to avoid the statute. 

And the case is therefore presented to me in the bald aspect, 
*as shown by the complaint itseli^ not only of a stale demand 
which, under the practice before the Bevised Statutes, would 
not be enforced, but as one which is barred by the limitations 
prescribed in the Bevised Statutes. 

In such a case it was always competent in equity to raise 
the question on demurrer. 

It is so raised here, and there being no doubt that the 
statute of limitation is a bar, the demurrer must be allowed. 



820 EDMONDS' SELECT CASES. 



Cooper y. Clason. 
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Before Edmonds, Justice. 



OOOPEB Y. ClASON. 

A demnner which demnis to the whole of a pleading, a pait of which iB 

sufficient, is too broad and will be overruled. 
A complaint by a creditor, in the nature of a creditor's bill, to set aside an 

assignment, need not allege that the plaintiffs have issaed an ezecntioo 

to the coontj where the judgment debtor. resides, and that it had been 

returned ntiUa bona, 

JEdmandSy J.: The complaint has two aspects; one the 
ordinary creditor's bill under the statute, and the other a bill 
by a creditor to set aside an assignment. 

In the first aspect it would be necessary, under the statate 
and the rulings of the Court of Chancery, to allege that the 
plaintiff had issued the execution to the county where the 
judgment debtor resided, and it had been returned nvUa bona. 
But in the other aspect no such allegation is necessary. 

If it be proper to demur to the complaint in its first aspect, 
because it does not show on its face that an execution had 
been issued to the proper county, it would not be proper to 
demur to the complaint in its second aspect for that cause. 

The demurrer is to the whole complaint in both its aspects, 
and is therefore too broad and must be overruled. 
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Before Edmonds, Jastioe. 



GsosHON V. Lyon. 

On ft plea of another suit pending for the same cause of action, the tme 
test is the relief sought in the complaint in the second action. 

Where such a defense is interposed, the true practice is not for the plaintiff 
to reply, but to have it referred to inquire whether both suits are for the 
Bsme cause of action. 

The action was brought for the purpose of having the 
defendant removed as trustee of certain property, in which the 
plaintiff claimed a beneficial interest, and another person 
appointed in his place ; and the complaint prayed that the 
defendant might account for all the trust property received 
bv him, or which he might have received if he had performed 
the trusts according to the directions concerning the manage- 
ment thereof, together with interest thereon, and might pay 
over the same to such person as the court might direct ; and 
that he might render the plaintiffs compensation in damages 
for the breaches of trust committed by him. 

The defendant in his answer, stated, that on the 5th of Feb- 
ruary, 1848, he made application to the court, to render au 
account of his acts as trustee, and to have his accounts settled ; 
that an order was made referring it to Philo T. Euggles, 
referee, to state the accounts. That proceedings were com- 
menced before the referee, under this order ; that the proceed- 
ings were still undetermined before the referee ; " that the 
adult plaintiffs have there raised the same question as to the 
investment of the trust fund, as is presented by the complaint 
in this action ; " and that all matters complained of in this 
action, and all parties thereto, were before the court in that 

proceeding, for adjustment and determination, and where 

41— vol. 2. 
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they were properly cognizable and relievable, which the de- 
fendant insisted on, in bar of this action. 

The referee, to whom the cause was referred, reported that 
all the objects sought to be attained by the complaint in this 
action might be secured by the p]X)ceeding8 under the trustee's 
petition ; and that such proceedings were a bar to this action. 

TT. i\r. Dychmcm^ cmd B, F. Butler^ for the appellants. 

 

A. HcmiiUon^ Jr,^ for the respondent. 

Edmonds^ J, : The best test of the question whether the 
proceedings before the referee, Ruggles, ought to be a bar to 
this action, will be found in the prayer of the plaintiflf's com- 
plaint and not in such considerations as the plaintiff maj 
thrust into the argument. 

That prayer is : First, that Lyon may be removed as trustee; 
Second, that he account for all the property which he has 
received or might have received as trustee ; and, third, may 
pay over the balance awarded against him as the court may 
direct. All these matters can bo reached as well on the ac- 
counting and incidentally in that proceeding as well as here, 
and there is no occasion to harrass the parties by this double 
proceeding. 

The mistake is in supposing that in this suit the order of 
the court authorizing the purchase of the Franklin street 
houses and the purchase pursuant to it, can be vacated. 

There is no prayer to that effect in the complaint — no 
such relief is asked for. And in this suit in its present form, 
as well as in the proceedings to account, that matter must be 
regarded as res ddjiidicata^ and I cannot therefore diacova" 
any relief that can properly be granted in this suit, that can- 
not be fully attained in that proceeding. 

There is, however, another reason why the report of the 
referee was right. It was irregular for the plaintiff to reply 
to the plea of another suit pending. The true practice was 
to have obtained a reference to ascertain whether or not both 
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suits were for the same matter. If the referee should report 
that both are for the same matter, that ends the second snit, 
but if he should report that they are not, the plea is ipso 
facto overruled and the suit proceeds upon the other issues. 

Such was the practice in the old Court of Chancery and is 
altogether the most convenient one to adopt in suits under the 
Code. The plea of another suit pending is to be determined 
by the record, and it is altogether more convenient that that 
defense should be disposed of and be got out of the way, 
before the parties are put to the expense of going down to 
trial on the merits. 

Under the Code, the parties are allowed so far to plead 
double, that I think it very probaJ[)le thoy may form at the 
Bame time issues of fact on the merits and an issue of another 
suit pending. If they may, it would be very mischievous and 
iDconvenient to let both issues be carried down to trial at the 
same time and the whole merits be gone into, when the suit 
may be finally terminated on the pica of Us pendens. 

The motion to set aside the report must be denied with 
costs. 

[NOTB — This case was afiOnned at General Term. See 16 Barb. 461.] 
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Burning of the Henry Clay. 



SUPREME COXJRT— AT CHAMBERa 

Seftembeb, 1852. 
Before Ej[>Moin>8y Justice. 



Thb People ex rd. Dennis McMahon, Jb., on behalf of Jomr 
F. Tallman, and others, v. The Sheriff of Westcshestee 

COUNTT. 

The intent to do bodily harm to some one oat of a number of penons is 
necessary, under the second subdivision of section five of 2 Bevised Stit- 
utes, p. 657, to constitute the crime of murder, even where the homidde 
is effected by an act inmiinently dangerous to others, evincing a depnTod 
mind, regardless of human life. 

DubUatur whether there should not also be an intent to kiU, though not 
aimed at any particular person. (People v. Austin, Avte, page 54, referred 
to and not dissented from.) 

Deaths caused by the burning of a steamboat, which results firom the mik- 
ing of excessive fires for the purpose of creating excessive steam, in order 
to out-race another steamboat, declared not to come under the denomizift- 
tion of murder, but parties held to bail for manslaughter in the first 
degree. 

Where the offense was committed on naingable tide waters wholly within 
the State of New York, and the United States courts and the State 
courts assumed jurisdiction thereof, the former prior in point of time tc 
the latter, it was held on a writ of habeas corpus issued to test the legalitj' 
of the latter arrest, that the conflict of jurisdiction could only be avoided 
by setting up a judgment pronounced in one of the tribunals, wbirli, 
when obtained, would be a bar to the proceeding in the other. 

It was also held to be by no means dear that the State courts had not joiis- 
diction over the subject-matter of the offense whereof jurisdiction had 
already been exercised by the United States tribunals. At all events, 
the question considered too important to be decided summarily on hahetf 
corpus. 

The relator presented, on the twenty-fourth day of August, 
1852, to Mr. Justice Edmonds, his petition, verified in due 
form, setting up that John F. Tallman, captain of the steam- 
boat Henry Clay, Edward Hubbard, pilot of said vessel, James 
L. Jessup, captain's clerk, John Germaine, engineer, Ghaifee 
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W. Merritt, second engineer, or oiler, James Elmendorf, seo- 
ond pilot, were, together with Thomas Collyer, one of the 
owners of said vessel, detained in the custody of the sheriff of 
Westchester county, under an arrest made by him in pursu- 
ance of a warrant issued by John W. MiUs, Esq., county 
judge of Westchester county, on a complaint made before 
him by Edward Wells, district attorney of Westchester 
county, charging the said parties with murder. 

That such arrest was made in the city of New York, wher^ 
in the said sheriff then held them. 

The petitioner further alleged that prior to such arrest, to 
wit, on or about the 4th, 7th, and 11th days of August, 1852, 
the said several parties had been arrested, committed, and 
bailed in the United States Circuit Court for the Southern 
District of New York, the said court having jurisdiction of 
the offense, on warrants issuing out of said court, on com- 
plaints made before George W. Morton, Esq., a commissioner 
of said court, having authority to entertain the same for the 
self-same offense with that complained of before the Westches- 
ter authorities. That the complaint in Westchester county, 
and that before the United States Court in this district, were 
based on the same alleged guilty and felonious act. 

And the arrest, commitment, and holding to bail in the 
United States courts, were anterior in point of time to the 
arrest under the Westchester warrant, and the United States 
authorities were entertaining and holding jurisdiction of said 
offense. 

The petitioner therefore prayed that a writ of habeas cor- 
pus might issue to the said sheriff, commanding him to bring 
up the said parties before his honor. Justice Edmonds, to do 
and receive what should then and there be considered con« 
ceming them. 

Annexed and referred to in this petition, were the following 
documents, duly certified, viz. 

The warrant of arrest on the charge of murder issued out 
of Westchester county by Judge MiUs. 

The complaints made before the United States Court in 
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this district. The several warrants issued on said complaints 
hj U. S. Commissioner Morton. And the bail bonds given 
hj the several parties on their respective commitments nnder 
said warrants by the United States Court. 

On this petition a writ of habeas corpus in due form, direct- 
ed to the sheriff of Westchester county, and commanding 
him to bring up the said several parties before his honor 
Justice Edmonds, at the city hall of the city of New York, 
on the th day of August, 1852, was duly allowed and served 
in the city of New York, on the sheriff of Westchester 
county. 

And in pursuance of the said writ, the sheriff of Westches- 
ter county returned that he held the said several parties in 
custody under, and in pursuance of the warrant issued by 
Judge Mills, referred to, and a copy of which was annexed to 
Mr. McMahon's petition, upon which return it was agreed by 
the respective counsel for the prisoners, and the district 
attorney of Westchester county, that the facts set forth in 
Mr. McMahon's petition should be admitted to be tine for the 
purposes of the argument on the writ of habeas corpus. 

The Westchester warrant, and the complaints before the 
United States courts referred to in detail on the ai^oment 
of the habeas corpus, were in substance as follows : 

The Westchester warrant recited that Edward Welk, 
district attorney of Westchester county, had made a com- 
plaint before John W. Mills, Esq., judge of the county of 
Westchester, that on the 28th of July, 1852, the steamboat 
Henry Clay, used and navigated on the Hvdaon river wkhin 
the boundaries of the State of Nev) York^ for the conveyance 
of passengers, etc., while on her passage from Albany to Xew 
York with passengers on board, took fire opposite the county 
of Westchester, and was run on shore in the town of Yonkars, 
in said county,, and was consumed there by fire. That at 
that time divers' persons whose names are given at length, or 
stated to be unknown, were passengers on said boat, and that 
said persons, excepting one John K. Symonds, by reason either 
of the shock of the collision of the said boat with the shore, 
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were cast and thrown, or in their efforts to save themselves 
from destruction by fire, did cast and throw themselves into 
the Hudson river, and were suffocated, and drowned, and in 
consequence thereof died, and that John K. Sjmonds was 
burnt to death on board of the said boat. 

That John F. Tallman was captain and one of the owners 
of the boat, and had part of the charge thereof. That Thomas 
Collyer was one of the owners, and had part of the charge of 
the boat. 

That James L. Jessup was second captain, or clerk, and 
had part of the charge thereof; likewise Edward Hubbard, 
who was pilot, also James Elmendorf, the second pilot. 

That John Germaine was engineer, and Charles W. Mer- 
ritt second engineer, and liad part of the charge thereof, and 
that a young man whose name was unknown, was bar-keeper 
and had part of the charge thereof. 

That while the said boat was navigating the Hudson river 
on that day, for the purpose of excelling in speed a certain 
other steamboat called the Armenia, used also for the convey- 
ance of passengers on toid river, or for the purpose of increas- 
ing the speed of the Henry Clay, the said prisoners did create 
or allow to be created, an undue or an unsafe quantity of 
steam, and in so doing did make or cause or allow to be made 
upon the Henry Clay, excessive fires, and did not use ordinary 
prudence in the management of the same, and although remon- 
strated with on account of the same, by different passengers on 
board, did not for a long time abate the same, but for a long 
while continued the same, in consequence whereof, and of the 
culpable negligence, and criminal recklessness of the said Tall- 
man, Collyer, Jessup, Elmendorf, Hubbard, Germaine, Merritt, 
and of the bar-keeper of the Henry Clay, did then and there 
take fire, and all of the deaths ensued as aforesaid. That the 
complainant has reason to suspect and believe that all, and each 
of the above named deceased passengers were murdered by an 
act perpetrated by the said Tallman, Collyer, Jessup, Elmen- 
dorf, Hubbard, Germaine, Merritt, and the bar-keeper, which 
act was imminently dangerous to others, and evinced a do* 
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praved mind, regardless of human life, althongh it was per- 
petrated without any premeditated design to effect the death 
of any particular individual, and that he believes the said 
several prisoners did feloniously kill and murder the said 
deceased persons in the manner and by the means above stated. 
The warrant farther recited that said complaint prayed that 
the said several prisoners might be apprehended and held to 
answer the said charge, and it commanded the sheriff of 
Westchester county to arrest the said prisoners and bring 
them before John W. Mills, Esq., county judge, to be dealt 
with, etc. The warrant was signed by the county judge, and 
dated the 13th August, 1852, and was properly backed 

The United States complaints are as follows : 

Southern District of New York, ss. 

Michael Cavanagh, being duly sworn, deposes and says that 
he resides at present in this city, and was a passenger on 
board the steamboat Henry Clay (a vessel propelled in whole 
by steam), from Newburgh, on the twenty-eighth day of July, 
one thousand eight hundred and fifty-two. 

And this deponent further says, that Thomas CoUyer, an 
owner, John F. Tallman, captain, John Germaine, engiueer, 
James L. Jessup, clerk, and Edward Hubbard, pilot of said 
steamboat called the Henry Clay, being persons employed on 
board said steamboat, which said steamboat was propelled by 
steam, did at about half-past three o'clock in the afternoon of 
Wednesday the said twenty-eighth day of July, on the Hudson 
river, near Yonkers, within the Southern District of New 
York, in the second circuit, and within the jurisdiction of 
the United States of America, by their misconduct, negUgenoe 
or inattention to their respective duties on board said steam- 
boat, cause the death of Julia Hoy, this deponent's nieoe, 
then and there being a passenger on board said steamboat 
Henry Clay, and did also cause the death of A. J. Downing, 
Mrs. Maria Bailey, Miss Maria Bailey, Mary Ann BobinBon, 
Elizabeth Hillman, Matilda Wadsworth, J. J. Speed, and 
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others, who were likewise paseengors on board said steam- 
boat. 

The Westchester complaiiit was based upon the second 
subdivision of 2 Rev. Stat., p. 746, sec. 5 (3d ed.), which 
provides in substance: That the killing of a human being 
without the authority of law, by any means whatever, shall 
be murder, when perpetrated by any act imminently danger- 
ous to others, and evincing a depraved mind, regardless of 
human life, although without any premeditated design to effect 
the death of any particular individual. 

The United States complaint was based on the twelfth section 
of the Act of Congress of July 7th, 1838, which provides: 

That every captain, engineer, pilot, or other person em- 
ployed on board of any steamboat or vessel propelled in 
whole or in part by steam, by whose misconduct, negligence, 
or inattention to his or their respective duties, the life or lives 
of any person or persons, on board said vessel may be de- 
stroyed, shall be deemed guilty of manslaughter, and upon 
conviction thereof before any Circuit Court of the United 
States, shall be sentenced to confinment at hard labor for a 
period not more than ten years. 

The matter came on to be argued before Mr. Justice 
Edmokds, on the first day of September, 1862, on the return 
and £Gtcts agreed upon by the respective counsel 

Dentm McMahon, Jr., appeared as counsel for the defend- 
ants^ Tallman, Hubbard, Elmendorf, Jessup, Germaine, and 
Merritt. 

Ohaaiea (^ Conor, cmd F. B. ChMmg, for the defendant 
CoUyer. 

Eobjoard WeUs, district attorney of Westchester county, 
and Ralph Lochwod, for sheriff of Westchester county. 

D. McMahon, Jr., opened the argument for the prisoners, 
42 — vo\. 2. 
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and after alluding in brief terms to the facts, stated that the 
gravamen of the charge as presented in the Westchester 
warrant, was as follows, viz.: Firstly, the creation of an 
undae or an unsafe quantity of steam for the purpose of 
excelling the steamboat Armenia, in speed. 

Secondly, for the purpose of keeping up.that steam, making 
excessive fires, and in displaying the want of ordinary pru- 
dence in their management, and in continuing the same 
against the remonstrances of passengers, whereby the vessel 
caught fire, and said deaths ensued. 

Mr, McMahon then argued and discussed the following 
points, viz.: 

I. The United States Court had exclusive jurisdiction of 
this ofiense of manslaughter, committed by the same guilty 
and felonious act which the State courts complain of as mur- 
der. And the State authorities had no jurisdiction in the 
premises, because — 

1. By the Constitution, the judicial power of the United 
States government extended to all cases of admiralfy and 
maritime jurisdiction. (Constitution of United States, art. 3, 
sec. 2.) 

2. Under the terms ^'admiralty and maritime," are compre- 
hended waters which are navigable for the purposes of oom- 
merce. (12 How. p. 443.) 

3. The term also includes legislation concerning offenses 
committed inside of high-water mark. {United SUUe» v. 
Ccmibs, 12 Peters, p. 72.) 

4. And where congress has enacted concerning an offense 
committed on tide waters, and made it cognizable in the 
United States courts, they have exclusive jurisdiction of it. 
( United States v. Bevans, 3d Wheat. 333 ; Martin v. HurUetj 
1 Wheat. 304.) 

5. The United States have, by the act of 1838, related 
navigation on board of steamboats, and created an offense for 
causing the death of passengers by the acts of the captain and 
<^cers, and that act renders inoperative any State legislation 
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on the same subject. {Caidwell v. St. Zouis Perpetadl Ins. 
Co,j 1 La. Annual Eeps. 85 ; Houston v. Moore^ 5 Wheat. 
14:9 ; Oiblxma v. Ogdm, 9 Wheat. 562.) 

6. The act of congress in such case is the supreme law of 
the land. {State of Bhode laUmd v. State of Maas,^ 12 Peters, 
647 ; The Hmhtreas^ Daviess, 82 ; Ba/rk Chu8<m^ 2 Story, 453.) 

II. It cannot be contended that running this boat on the 
shore makes the offense committed on it cognizable in the 
State courts becaute of its being committed on land; be- 
cause — 

1. The corpus deUcti^ viz., the gravamen of the charge, as 
complained of in the Westchester warrant, was committed 
while navigating the boat on tide waters; and the conse- 
quence of that act, viz., the death of these persons, took place 
on tide waters, wherein they were drowned. U. S. v. ComhSy 
(12 Peters Reps. 72), decides this question. {Plum/mer y. 
TT^ft, 4 Mason^s Eeps. 383, 384; Steele v. Thacher^ Ware's 
Reps. 91.) 

ni. The death of John K. Symonds, by being burnt on 
the boat after it was run on the shore, cannot be the support 
of the jurisdiction of this Westchester proceeding ; because — 

1. The death of John K. Symonds, on the boat, and of the 
other passengers in tide waters, was the result of the same 
guilty and felonious act, which cannot be separated so as to 
make different convictions for each death. For if the State 
authorities have jurisdiction of the offense of causing the 
death of John K. Symonds, on the boat while on shore, and 
thus considered in Westchester county, and if the United 
States have jurisdiction of the offense of causing the death 
of the other passengers who jumped in the water and were 
drowned, the act is the same, and a conviction in either would 
be a bar to the other; because — 

"No man can be put in jeopardy of life or limb twice for 
the same offense." (N. Y. State Constitution, article 1, section 
6 ; Constitution of United States, article 5, of amendments.) 

The word offense is synonymous with guilty and felonious 
act 
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If either have a right to entertain it, then quoad hoe the 
jurisdiction may be considered as concurrent. 

2. Then, if concurrent, inasmuch as the United States 
authorities have exercised it prior to the State authorities, this 
necessarily excludes the State jurisdiction. (Smith v. Mclver, 
9 Wheat. 632 ; Ship Robert FvJton, 1 Paine's C. C. Kepe. 
620 ; Slyhoqf v. Flitnatt, 1 Ashmead, 171 ; Captain Mc- 
Kemie^s casSj 1 Legel Observer, 227, 367 ; Slocitm v. May- 
herry, 2 Wheat. 1 ; 0d8t<m v. Hm/t, 3 Wheat. 246.) 

IT. If the State courts have a right to entertain jurisdic- 
tion of the offense, then we say that the facts developed in 
the warrant do not constitute the crime of murder; because— 

1. The second subdivision of section five, of 2 Sevised 
Statutes, p. 746 (3d ed.), does not include this casa For 
that clause has reference to acts of violence imminently dan- 
gerous in themselves, committed by the guilty party for the 
purpose of effecting possibly homicide, and certainly personal 
injury to somebody out of a number of persons, thus : shoot- 
ing a loaded gun into a crowd ; throwing poisonous matter 
into a frequented well or spring, or into flour or provisions 
exposed for sale, or the like. The act itself must be immi- 
nently dangerous to somebody in general ; must import vio- 
lence, and must evince a depraved mind. The idea of mnrder 
implies action, and no degree of negligence or omission will 
amount to murder. 

This subdivision is the statutory definition of what was 
formerly considered as coming within the law of murder 
where malice was inferred, but could not be proven expressly. 
{People V. Austi/n^ 7 Legal Observer, 126, opinion of Ed- 
monds, J.) 

In this case at bar the only acts complained of are creation 
of excessive fires and of excessive steam, neither of which 
ex vi termini imports violence or injury. The l^islatnre 
must have thought so, because they classed offenses arising 
from deaths occasioned by bursting boilers or machinery, be- 
cause of excessive steam, under the head of manslaughta* in 
the third degree. (2 Eevised Statutes, 751, § 16, 3d ed.) 
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If the reading eontentled for by the Westchester authorities 
is the law, then there was no necessity for the action of the 
legislature in creating this offense of manslaughter in the 
third degree ; because there can be no reason why the l^sla- 
tiire should make any between creation of undue quantity of 
steam and excessive fires. The bursting of boilers is not an 
unusual consequence upon too great a pressure of steam, and 
is a matter which would force itself upon the legislature for 
prevention, while the other is a novel case, and not therefore 
likely to be included in any statutory criminal definition. 
(Barbour's Cr. L., 6Y, 2d ed.) 

Jfr. WellSy district attorney of Westchester county, in 
reply, made the following points, viz. : 

I. The facts charged in the warrant constitute the crime of 
murder under our statute. (2 E. S. 657, § 5, subd. 2.) 

1. The conduct of the defendants as detailed in the warrant, 
though not intended to produce death, " was imminently dan- 
gerous to the passengers, and evinced a depraved mind, 
regardless of human life," within the meaning of that subdi- 
vision of the statute. 

2. The lives of the deceased were lost by that conduct of 
the defendants. They persisted in doing an act manifestly 
dangerous to human life, regardless of the consequences, and 
against the remonstrances of the passengers, and death resulted 
from the act. This was murder. (1 Eussell on Crimes, 487.) 

3. An express design to take life, or even to do bodily 
harm, is not necessary to constitute murder under this stat- 
ute. Implied malice may still be suflScient in all cases where 
it would have constituted the killing murder before the Ke- 
vised Statutes, except in the single case of an undesigned 
killing, while the slayer is committing a misdemeanor. (Revi- 
sor's notes, 3 E. S. 809, 2d ed. ; People v. JRe€t(»^, 19 Wend. 
592 ; People v. Ihoch, 13 Wend. 173, 174 ; People v. Shorter, 
4 Barb. 470.) 

4. The probable consequence of defendants' acts on board 
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a Bteamboat crowded with human beings, was the loes of lives. 
And the prisoners are presumed to intend the probable oonee- 
quenees of their own voluntary and willAil acts. Those acts 
^^ indicated a heart regardless of social duty, and fatally boot 
on mischief," which is the criterion of murderous intent 
(Foster's Crim. Law, p. 257.) 

II. Even if it should be held that the case is not mnrder, 
then it is submitted that the acts of the prisoners cbai^ in 
the warrant, constitute manslaughter in the first degree. (2B. 
S. 661, § 6, subd. 8.) 

1. Whatever amounts to a public wrong, is indictable as a 
misdemeanor, ex gra, : Keeping a quantity of gunpowder in 
a place where there is apparent danger of mischief is a nui- 
sance, and is indictable as a misdemeanor, though no injuiy 
result. {People v. JSands^ 1 John. 78.) 

So riding, or going armed with unusual or dangerous weap- 
ons, to the terror of the people, is an offense at common law-. 
{State V. Huntley^ 3 Iredell's Eeps. 418 ; 1 Russell on Crimes, 
46, note.) 

The above and numerous other cases which might be pnt, 
illustrate the principle that whatever conduct is calculated to 
endanger public safety, or to disturb public peace or quiet, is 
a misdemeanor. 

2. The racing of steamboats with passengers on board is a 
misdemeanor at common law, also by statute. (IRS. 3d ei 
863, § 24, laws of 1839.) The prisoners loaded their boat 
with passengers ; they induced them to go on board and com- 
mit their lives to the care of those having charge of the boat, 
under pledge of safe transportation, and then raised an undne 
and unsafe quantity of steam, and in so doing made excessive 
fires, and did not use ordinary prudence in the management 
thereof, for the purpose of racing with a rival boat. Passen- 
gers became alarmed and remonstrated against it. The rela- 
tors paid no attention to the remonstrances, but obstinately 
persevered in their conduct till the boat, overheated by an 
excess of badly managed steam and fire, was consumed, and 



NEW YORK CIRCUIT. 335 



Boming of the Hemy Claj. 



nearly one hundred Kves were thereby lost. The facts are no 
doubt a misdemeanor. 

in. If the defendants are guilty of neither of tlie foregoing 
offenses, it may be a question whether the case does not faU 
under the head of manslaughter in the third degree. (2 R. S. 
p. 661, § 13, 3d ed.) 

1. The involuntary killing of a human being by the act, 
procurement, or culpable negligence, of another, while such 
other is engaged in the commission of a trespass, or other 
injury to private rights, or property, or engaged in an attempt 
to commit such injury, shall be deemed manslaughter in the 
third degree. 

2. The conduct of the prisoners in persisting in the acts 
charged in the warrant, after remonstrances from the passen- 
gers, was clearly an injury to their private rights. It was 
actionable — it was not daTwrvwrri absque mjuria. 

IV. The provisions of 2 Rev. Stat. Y51, § 19 (3d ed.), de- 
fining manslaughter in the fourth degree, are not limited to 
cases where the death is the immediate result of the criminal 
act ; but that section applies to all cases where the death can 
be clearly traced to the criminal negligence, etc., as its cause, 
for it is the certainty, and not the nearness of connection 
between the cause and effect, that fixes responsibility. 

V. If the judge shall be satisfied that any criminal offense 
is suflSciently charged in the warrant, he should remand the 
prisoners to the sheriff, to be by him conveyed before the ofli- 
cer who issued the warrant, to be dealt with according to law. 

1. The existence and validity of the warrant are the only 
facts traversable on the return of the habeas corpus. {People 
V. McLeod, 1 Hill, 404 ; People v. Cassds, 5 Hill, 167, 168 ; 
Bennae v. People, 4 Barb. 31 ; 2 R. S. 663, § 54, 3d ed., § 39, 
original.) 

2. The power to bail on this writ is confined to the case of 
a commitment, and does not extend to the case of a party 
arrested under valid process. In such a case the writ must 
wait until the powers of the magistrate who issued the war- 
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rant are spent. This writ does not arrest r^ular prooeedinga. 
(2 R S. 664, §§ 58, 59, 3d ed., and p. 794, § 11.) 

VI. The United States Courts have no jurisdiction of the 
offense charged in the warrant. 

I. This case is not cognizable under the grant of power to 
regulate commerce, for the Henry Clay was engaged in a 
navigation within the jurisdiction of the State of New Yort 
(U. S. Constitution, art. 1, § 8 ; CHKbona v. Ogden^ 9 Wheat 
194.) 

II. Nor under the power to define and punish Monies on 
the high seas. 

1. The place where the offense was oonmiitted was not on 
the high seas. (1 Kent 367, and note a.) 

2. The power to define ex vi termini merely authorizes con- 
gress to fix and limit the definition of offenses whidi were 
already felonious, and does not authorize the creation of an; 
new felony such as is designated in the act of congress of 
1838, chap. 191, § 12; {United States y. Sndfft, 5 Wheat. 
158.) 

III. The act of 1838, chap. 191, § 12, does not apply to 
this case. 

1. It was passed in execution of the power of congress to 
regulate commerce, and therefore does not govern steamboats 
navigating exclusively within the limits of any one State. 
{Fitch V. LiArmgston^ 4 Sandford S. C. Eeps. p. 507.) 

2. There is ample scope for the operation of that act by 
confining it to commerce with foreign nations and among the 
several States. 

IV. The place where the offense was committed is within 
the body of a county, and in the limits of a State, and 

State courts have jurisdiction of all crimes there committed. 
( United States v. Bevam, 3 Wheat. 387 ; United States v. 
Gntsh, 5 Mason C. C. Reps. 290 ; 2 Story on Constitution, § 
1673.) 

1. The United States courts will not exercise admiralty 
jurisdiction in criminal cases without a particular legislative 
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provision in the case. (1 Kent's Com. 363 ; Urdted States v. 
CooUdge, 1 Wheat. 415.) 

2. The Crimes' Act of 1790, chap. 9, § 8, and the act of 
1825, chap. 73, § 26, reserve the State jurisdiction. 

V. Should it be held that the jurisdiction of the national 
and of the State courts over this offense is concurrent, still 
the United States courts have not by any action taken by 
them obtained an exclusive jurisdiction over the case of the 
prisoners. 

1. This case is not before the United States Court. It has, 
as yet, no power over the prisoners, and will get none until an 
indictment is found. It will then, and not till then, have 
power to adjudge the cause. (19 Johns. 39.) 

2. The recognizance given by the prisoners is only an obli- 
gation that they will put themselves into the power of the 
District Court, and submit to its judicial action. Till they 
shall actually appear in that court, the court will obtain no 
jurisdiction over their persons ; and this is necessary to make 
that jurisdiction exclusive of the action of the State courts. 
I Acts of Congress of 1842, chap. 188, § 1 ; Statutes at Large, 
vol. 5, p. 517.) 

VI. The proper way for the prisoners to raise the objection 
to the State jurisdiction is by demurrer, or by plea to the 
jurisdiction when an indictment shall have been found against 
them. 

Ralph Lochwood^ on same side, in addition to the points 
raised by his associate, uiged the following distinction, viz. : 

That the charge as presented in the Westchester warrant 
was clearly one of murder. That conceding the crime to have 
been committed within the jurisdiction of the admiralty, yet 
as the specific offense was one of murder committed on the 
waters within the jurisdiction of a State {jmfra corpus comi- 
tatu€\ and as congress had not yet legislated upon any criminal 
act amounting to murder, therefore, under the authority of 
United States v. JBevcms (3d Wheaton's Beps. p. 336), the 

43— vol. 2 
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case at bar was clearly without the jurisdiction of the TJnited 
States courts, and the State courts had, therefore, until con- 
gress so legislated, exclusive jurisdiction of the offense. 

The learned counsel then discussed at some length the far- 
ther position that the charge in the "Westchester warrant wag 
something more than what was intended to be comprehended 
within the United States complaint 

The learned counsel illustrated this by referring to the vari- 
ous meanings of the term "misconduct," used in the 12th 
section of act of congress of 1838. He further insisted that 
the court had no right now to determine whether these parties 
could be convicted of murder; that was for the jury. It was 
only necessary to inquire whether the offense was presented as 
one of murder ; if so, the United States courts had no juris- 
diction. He also commented on 5th How. 433, and 9th How. 
568, and maintained that the guilty and felonious act might 
give rise to two offenses, and, consequently, two punishments. 

Cha/rles O* Conor ^ in reply, discussed the following points: 

First Point. The attempt to bring this case within the ope- 
ration of the second subdivision of the section defining mur- 
der, is not warranted by law or reason. (2 R. S. 657, § 5, 
subd. 2.) 

1. The offense defined in that subdivision cannot be com- 
mitted " if bodily harm is not intended." (Reviser's notes, 3 
R. S. 809, 2d ed ; Add. R. 283 ; 4 Bl. Com. 192.) 

2. It is not pretended in the district attorney's complaint, 
a£ recited in the warrant, that such harm .was intended, nor 
has there ever been an imputation to that effect 

3. The whole section aimed at repudiating the doctrine of 
constructive murder, except in a single case not relevant to the 
present inquiry, i. e., where the person causing the death Was, 
at the time, engaged in the commission of a felony. (2 R S. 
657, § 5, subd. 3.) 

Second Point. The matters charged in the complaint, as 
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recited in the warrant, do not constitute the offense of man- 
slaughter in any of its grades. 

I. In order to constitute the crime of manslaughter in the 
first degree, it would be necessary to show that the acts or 
omissions imputed to the relators, and which are alleged to 
have occasioned death, occurred while they were engaged in 
the perpetration of some crime or misdemeanor. (2 R. S. 661, 

§«•) 

1. Although the generation of such an amount of steam 
" as to burst or break " the boiler or apparatus, is, under cer- 
tain circumstances, a misdemeanor (2 R. S. 780, § 27, 3d ed.); 
where this consequence does not ensue no offense is committed. 

2. There is no pretense that any such consequence ensued, 
or that there would have been any offense against law in 
anything which was done or omitted, if no death or personal 
injury had occurred. 

n. None of the acts or omissions imputed to the prisoners 
bear the least resemblance to the circumstances which consti- 
tute manslaughter in the second or third degrees (2 E. S. 661, 
§§ 11-17), unless such resemblance can be found in section 16. 

in. The essence of the offense created by section 16 is the 
creation of " such an undue quantity of steam as to burst or 
break the boiler or other apparatus." 

1. Nothing of this kind is charged. 

2. Nothing of this kind could have been charged. There is 
no pretense for it. 

IV. The comprehensive provisions of section 19, defining 
manslaughter in the fourth degree, do not embrace the case 
alleged against the relators. 

1. It applies only to acts or omissions which directly assail 
life, and by their own immediate effects produce its extinc- 
tion. 

a. The circulation, by inadvertence, of a false alarm which 
should cause a person to cast himself into the sea, and thereby 
cause his own death, is an illustration of this point. Hun- 
dreds of analogous illustrations might be supposed. Ca/usa 
proxima rum remota spectai/wr. (1 East. PL Cr. 265 ; Col. Ins, 
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Co, V. LoAJorenoe^ 10 Peters, 508 ; Peters v, Warrefn, Ins, Go^ 
14 Peters, 109.) 

h. The defendants are not charged with having set fire to 
the boat. It is said that thej did not keep with due care the 
fire lit for a lawful purpose. It is alleged, as a conseqnentid 
result, that the boat took fire. K this was so, and, as alleged, 
one death ensued from that cause only, it could not be alleged 
that the defendants " killed " that person. 

Third Point. No crime or misdemeanor defined in any stat- 
ute of this State, or known to the common law, is shown to 
have been committed by the defendants. 

Fourth Point. If any offense shall be deemed to be duly 
charged in the complaint, the judge having cognizance under 
this writ should admit the defendants to bail. (2 K. S. 560, § 
68.) 

Fifth Point. The courts of the United States have exclu- 
sive cognizance of the offense imputed to the defendants. 

I. The judicial power of the United States extends " to all 
cases of admiralty and maritime jurisdiction." (Constitution 
United States, articW 3, § 1 ; 3 Story Com. on Constitution, § 
1745.) 

II. Admiralty and maritime jurisdiction extends to all 
crimes and offenses committed as well upon arms of the sea 
and tide waters within the limits of a particular State as 
upon the high seas. {United States v. Beocm^ 3 Wheat. 
336 ; Whart. Cr. Laws, 85.) 

III. This grant of power to the government of the United 
States is not in its own nature exclusive of, but on the contra- 
ry is concurrent with the like power of l^islation for the 
suppression of crime by the States. But wherever congress, 
in cases of concurrent power, acts upon and assumes to re- 
late the subject, such exercise of the power renders it thence- 
forth practically exclusive. It prevents future legislation over 
the subject of the States, and supersedes all existing State leg- 
islation in relation to it. {Jach v. Martin^ 12 Wend. 311, 317; 
In re Kvrh^ 4: Legal Observer ; Briggi case^ 16 Peters.) 

TV. By the act of July, 1838, Statutes at Large of United 
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States, vol. 5, p. 306), congi*Gss has regulated this whole sub- 
ject. And, as a necessary consequence, the relatora can only 
be proceeded against under that act, and in the courts of the 
United States. 

V. The objection to the action of the State courts is not 
technical nor evasive. The relators are actually under prose- 
cution in the courts of the United States, and held to answer 
therein. It is contrary to natural justice, and to the funda- 
mental principles of the criminal law, as well as to an e;xpress 
provision of our own State Constitution, that two distinct 
punishments should be inflicted for the same offense. (2 B. S. 
of 1801, p. 14, as to boundaries of Tonkers.) 

The Court held the matter over tintil the sixth day of 
September, 1852, when the following decision was rendered: 

JSdTTumds, </. ; It appears on the return of the habeas cor- 
pus, that the prisoners were held in custody on a warrant 
issued by one of our State magistrates, charging them with 
the crime of murder, in causing the death of certain persons 
named, and that they have already been arrested on prooess 
issued out of the United States courts, for the same act, on 
a charge of manslaughter. 

There are two important questions presented in this matter ; 
one, whether the offense charged in the warrant is murder 
under our statute, and the other, whether, if it is, the offense 
is not, under the law of congress, cognizable by the federal 
courts to the exclusion of the State courts. 

There is another question which it may be necessary to 
examine, and that is, whether the offense, if not murder, is 
not manslaughter, under the State statute. 

The question of jurisdiction is the most material one, for 
if the State courts have not, under the circumstances, cogni- 
zance of the offense charged, the defendants are entitled to an 
absolute discharge from their arrest ; whereas, otherwise, the 
question may be merely whether they shall be let to bail or 
not. 
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I begin by saying that I cannot recognize the distinction 
taken by one of the counsel, that because congress has not 
made the offense which its statute aimed at, murder, but only 
manslaughter, therefore the State tribunals are at liberty io 
take cognizance of the matter if the State laws elevate the 
crime to that grade. That would be making the punishment, 
and not the offense, the standard of jurisdiction, and would 
permit the State authorities, by increasing the penalty, to 
obtain jurisdiction over offenses clearly cognizable only by the 
federal courts. 

It is the nature and quality of the act, and not the extent 
of the penalty or punishment, which is to be the measure of 
the jurisdiction. 

And, for this fact, I must look into the warrant to see what 
that is. 

That sets forth that the steamer Henry Clay was enga^ 
in carrying passengers on the Hudson ; that on one of her 
trips, with certain passengers on board, she caught fire and 
was consumed, whereby the persons named in the warrant 
were killed. 

After this preliminary statement of facts, the warrant 
charges that the prisoners, who then had charge of the boat, 
*' for the purpose of excelling in speed " another boat, ** or for 
the purpose of increasing the speed" of their steamer, "did 
create or allow to be created an undue or an unsafe quantity 
of steam, and in so doing did make, or cause, or allow to be 
made, excessive fires, and did not use ordinary prudence in the 
management of said fires," but, though remonstrated with, 
"for a long while, continued the same," in consequence 
whereof the boat took fire, all the deaths ensued, and it con- 
cludes that the deceased were murdered by the prisoners by 
an act which was " eminently dangerous to others, and evinced 
a depraved mind, regardless of human life, though without 
any premeditated design to effect the death of any particular 
individual." 

The proceedings of the United States authorities charge 
that the defendants, "by their misconduct, negligence, or 
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inattention to their duties on board the said steamboat, did 
cause the death " of some of the same persons. 

The proceedings in the United States courts are under the 
law of congress, which enacts that every captain, engineer, 
pilot, or other person employed on board any steamboat, etc., 
by whose misconduct, negligence, or inattention, to his or 
their respective duties, the life or lives of any person or per- 
sons on board the said vessel may be destroyed, shall be 
deemed guilty of manslaughter. (5 United States Statutes at 
Large, 306, § 12.) 

The proceedings in the State courts are under the State 
statute, which enacts that the killing of a human being with- 
out the authority of law, when perpetrated by an act immi- 
nently dangerous to others, evincing a depraved mind, regard- 
less of human life, although without any premeditated design 
to effect the death of any .particular individual, is murder. 

And the question before me is, whether they are liable to 
be proceeded against in the State courts, or whether those 
courts are not onsted of their jurisdiction by that of the 
federal courts. 

The fact that the federal courts have already instituted 
proceedings, and thus assumed jurisdiction, is not material on 
this inquiry ; for it is the termination, and not the commence- 
ment of proceedings, in one court, which may be pleaded in 
another. It is the judgment, and not the proceedings pre- 
liminary thereto, which is a bar to a second judgment. 

It is no unusual thing for proceedings to be instituted for 
the same cause of action in two different courts having con- 
current jurisdiction; nor is it unusual, where the United 
States and the State courts have concurrent jurisdiction, for 
them to allow a judgment rendered in one to be a bar to the 
recovery of a judgment in the other. (1 Kent's Com. 399.) 

It is therefore unnecessary for me to dwell upon the con- 
sideration which was pressed on the argument, that the prison- 
er may be in danger of being twice convicted for the same 
offense ; for the time to raise the objection has not yet arrived, 
and when it shall arrive, the several courts will be able to 
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afford the adequate relief against what would be so flagrant a 
wrong. 

The jurisdiction of the federal authorities over the subject 
is claimed ^to rest on that clause of the Constitution which 
gives congress the power " to regulate commerce among the 
several States " (art. 1, § 8), and that which gives to the 
United States courts judicial power over " all cases of admi- 
ralty and maritime jurisdiction." (Art. 3, § 2.) 

It is well settled that until congress does exercise its power 
over a subject properly within its jurisdiction, the previondy 
existing authority of the State to act upon the same subject is 
unaffected. It is only necessary to refer in illustration to the 
question of State insolvent laws, determined in Stuigifisor 
Orowningshield. (4 Wheat. 182.) 

But whether, in all cases when congress does take cogni- 
zance of a subject, it is to the exclusion of all State authority 
on it, is another question, and not perhaps quite so wdl 
settled. 

The rule is very well stated by the Supreme Court of this 
State, in the case of The United States v. Zathrqp (17 Johns. 
R 9). There it is said : " The jurisdiction of die State 
courts is in no instance excluded where they had a predating 
jm*isdiction, except in those cases of a national character, 
such as admiralty and maritime matters, and suits against 
embassadors and other public ministers, consuls, etc. ; but the 
jurisdiction of the State courts is excluded in cases of crimes 
and offenses cognizable under the authority of the United 
States, and in suits for penalties and forfeitures incurred 
under the laws of the United States." 

But this rule leaves the question open in this case, whether 
the offense with which these prisoners are charged is not 
a matter of " admiralty and maritime jurisdiction," and 
whether it is not "cognizable under the authority of the 
United States," and therefore excluded from the cogniauice 
of the State courts ? 

It is not easy, from the reports, to ascertain where the 
dividing line is. In some cases it is very faint, and not easy 
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definable, as in cases of collision on tide waters, and mari- 
time contracts. {See Wa/rvng v. Gla/rke^ 5 How. U. S. K. 441.) 

In other cases it is more marked ; as in the case of the 
reclamation of fugitive slaves, whore it is held that the exer- 
cise of the power by the nation is exclusive of all interfer- 
ence by the State. {Priggs Case^ 16 Peters, 639.) 

And in others, it is in a measure apparently obliterated, as 
in case of imposition of taxes, and the government of the 
militia, where both authorities have jurisdiction under certain 
circumstances. {Houston v. Moore^ 5 Wheat. 1.) 

In the United States v. JSeoa7i8 (3 Wheat. 336), it was held 
that the United States courts had not jurisdiction of the crime 
of murder, committed on board a national vessel in the harbor 
of Boston, because it was committed within the jurisdiction 
of a State, and the law of congress gave the United States 
courts cognizance only of " offenses committed on the high 
seas or in any river, haven, basin or bay, out of the jurisdic- 
tion of any particular State." It was also held that the 
cession of admiralty and maritime jurisdiction to the federal 
courts did not give them cognizance of the offense, because 
that could not be construed into a cession of the waters on 
which those cases arise, and the power of exclusive legislation 
(which is jurisdiction) is united with cession of territory, and 
the general jurisdiction over the place adheres to the territory 
as a portion of the State sovereignty not given away. 

In one aspect that case is like that now under my consider- 
ation, and decides, at all events, that the mere grant of admi- 
rality and maritime jurisdiction does not exclude State 
authority. But there was another point in that case, and that 
was, that congress had not legislated as to the offense when 
committed within State territory. Since then congress has 
supplied the defect, and legislated for such a case. But still 
it is unsettled whether, since congress has done so, the State 
is excluded from all authority, and that is the precise question 
before me ; and it is a grave one when we consider the lan- 
guage of the court, "that exclusive legislation (which is juris* 
diction) is united with cession of territory." 

44 — voL 2 
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There has been no cession of territory at the place where 
tl^e offense charged in this case was committed ; and when we 
consider that the argument urged by the prisoners here, if 
allowed to prevail, will necessarily deprive the State of all 
power of legislation on the subject of steamboats in our navi 
gable waters, the point becomes too serious to be lightly oi 
summarily disposed of. 

On the other hand, it was held in Houston, v. Moore^ mpra^ 
that in every case in which the State tribunals should not be 
expressly excluded by the acts of the national legislature, 
they would of course take cognizance of the causes to which 
these acts might give birth, and that the grant of jurisdiction 
generally was not of itself sufficient to rest an exclusive juris- 
diction. Chancellor Kent (1 Com. 400) sums up his examin- 
ation of the question in these words : ^^ The condnsion then is, 
that in judicial matters the concurrent jurisdiction of the 
State tribunals depends altogether upon the pleasure of con- 
gress, and may be revoked and extinguished whenever thej 
think proper, in every case in which the subject-matta* can 
constitutionally be made cognizable in the federal courts, and 
that without an express provision to the contrary, the State 
courts will retain a concurrent jurisdiction, in all cases where 
they had jurisdiction originally over the subject-matter." 

Our Court for the Correction of Errors, in Ddajidd v. /Stofc 
of lUmoia (2 Hill, 164), took the same view of the question. 
Bronson, J., in delivering the opinion of the court, says: 
" There is, I think, no instance in the whole history of the 
law, where the mere grant of jurisdiction to a particular conrt, 
without any words of exclusion, has been held to oust any 
other court of the powers which it before possessed." In 
stating his views he alludes to criminal cases, and denies that 
a person, who within our territory commitB a crime which is 
cognizable in the United States courts, is thereby exempt 
from being prosecuted in the State courts, and he remarks, 
" probably no one is prepared to carry the doctrine of exdu- 
sive jurisdiction so far." 

From this examination, it is by no means certain that die 



NEW YOEK CIECUIT. 347 

Buming of the Henry Claj. 

State authorities have not jurisdiction although the federal 
authorities have claimed and exercised it. 

There is still another view of the case, in which it may be 
that the State tribunals may have jurisdiction in cases like 
this. Somthing more is necessary to convict, under the State 
jurisdiction, than under that of the federal authorities. In 
the latter, any misconduct, negligence, or inattention, which 
results in a sacrifice of life, may be enough for conviction, 
but under the former, more must necessarily be proved, name- 
ly, some act that evinces a depraved mind, regardless of 
human life — some act imminently dangerous, not one which 
may or may not harm, but one that must almost necessarily 
do so. And it may be well that that is an offense in respect 
to which congress has not legislated, so that in any view, the 
State authority may be untrammeled. I am not so clear that 
it may not be so as to leave no doubt on my mind. From 
the views I have thus stated, it will be perceived that I am 
by no means clear that the State courts have not jurisdiction. 
If I was satisfied of that, the priseners would be entitled 
to their discharge. But as, to say the least, it is a matter of 
doubt, it is my duty to hold them until the question can be 
determined in the proper forum. 

This result renders it necessary for me to examine the 
other question raised — whether any crime against our laws 
is charged in the warrant, and if so, what one, so as to deter- 
mine in what manner the prisoners shall be tried. That 
involves the question whether an unlawful killing by an act 
imminently dangerous and evincing a depraved mind, regard- 
less of human life, of itself constitutes the crime of murder 
under our statute, and whether it is not also necessary to 
prove an intention to hurt some one. The revisers, in their 
notes to this statute, say it was not intended there should be 
any departure from the then existing law, except as to implied 
malice, and for this particular enactment they refer to Hale's 
Pleas of the Crown. There it is stated that the intent to do 
bodily harm is necessary, in such a case, to constitute mur- 
der, and that writer, in illustration, instances the case of a 
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mail who, knowing that people are passing along the street, 
tlirowB a stone or shoots an arrow over the house or wall with 
the intent to do hurt to people, some one is thereby slain— 
this is murder ; and if it were withput such intent, it is man- 
slaughter. I am not at liberty to depart from the rule as 
thus stated, and it must govern me in the construction of onr 
statute, until the court shall put a different interpretation 
upon it. And this view of the statute is confirmed by the 
fact, that the revisers recommended a provision that would 
have made an unlawful killing, murder, when perpetrated 
from a premeditated design to do some great bodily injury, 
although without a premeditated design to effect death ; but 
the legislature refused to enact it — thus implying to mj 
view, that a design to do great bodily hann, or an intention 
to kill, must attend an act imminently dangerous, etc., to 
make the crime murder. I at one time thought that there 
could be no conviction for murder under this clause of our 
statute, unless there was an intention to take the life of some 
one, though it was not necessary to prove an intent to take 
the life of any particular individual. Therefore, it was that 
in the case of Austm (7 N. Y. Leg. Obs. 117) I remarked, 
whether the act was murder or manslaughter under our stat- 
utes depended entirely upon the existence of an intention to 
kill either some particular person or generally some one of a 
number of persons, against whom, in a mass, the fatal act is 
perpetrated. There is only one homicide known to our law 
which becomes murder in the absence of an intention to 
effect death, and that is when the act is perpetrated by one 
then engaged in committing a felony. I am not yet satisfied 
that in this I was wrong, though it is not nec^sary to decide 
that point here. It is enough for this occasion that I deem 
there should be evidence at least of an intention to do some 
bodily harm ; and that must be so or our statute must be 
held to punish a homicide perpetrated without any intention 
to do wrong, more severely than one perpetrated by one 
actually engaged in the commission of a crime or misde- 
meanor not amounting to a felony. Under our statute the 
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latter is manfilanghter only, and it cannot be that it means to 
treat the other as murder. Now, in this case there is no 
auction of an intention to do bodily harm, but, on the 
cx)ntrary, the facts alleged negative that idea; and thus, as 
one essential element to constitute the prime of murder is 
wanting, the prisonei's ought not to be held on that charge. 
They ought not, however, to be fully discharged, but may 
properly be h^d for manslaughter, and, I am inclined to 
think, in the first degree. That is defined in our statute to 
be "the killing of a human being, without a design to eifect 
death, by the act, procurement, or culpable negligence of any 
other, while such other is engaged in the perpetration of any 
crime or misdemeanor not amounting to felony." (2 R. S. 
661, § 6.) And it is also enacted that, if the person haying 
charge of a steamboat navigating our waters, or the person 
having charge of the boiler, for the purpose of excelling any 
other boat in speed, or for the purpose of increasing the 
speed of such boat, create or allow to be created an undue or 
unsafe quantity of steam, they shall be guilty of a misde- 
meanor, (Laws of 1839, ch. 175, 63.) Here it is alleged in 
the warrant, in the very language of the statute, that the kill- 
ing occui-red while the prisoners were engaged in performing 
those very acts. So that, although the warrant calls the 
oflense murder, that which it details is, in fact, not murder, 
but manslaughter. Whether it is manslaughter in the first 
or some other degree, depends upon some question of inter- 
pretation, which I do not feel myself now called upon to 
consider. It is enough for this case, that I am satisfied that 
the prisoners are not, under the statute, properly chargablo 
with the crime of murder, which is not bailable, but with an 
offense for which they may be let to bail. The conclusion, 
then, at which I have arrived is, that the absence of juris- 
diction in the State courts is not so clear as to warrant the 
total discharge of the prisoners ; that they cannot, however, 
be held on the charge of murder, but may be held on the 
charge of manslaughter ; and that, as that offense is bailable, 
they may be admitted to bail. 
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At the conclusion of the opinion, Mr. Wells, district attorney 
of Westchester, asked whether it was the intention of the judge 
to admit the parties to bail himself, or remand them to West- 
chester for that purpose ? 

Edmoxds, J. : Whether they shall be so let to bail is a matter 
in the discretion of the court or officer before whom they may 
be brought. 

I have nothing on which to rest my discretion except the 
warrant, the inquisition, and the complaint. From them it 
appears that the great destruction of human life charged — 
fifty-five persons having been killed — was caused by the "cul- 
pable negligence and criminal recklessness " of these defend^Dts. 

I have no means of determining that it was not so, and I 
should feel myself bound, under such circumstances, to refuse 
to admit them to bail. 

I prefer, however, remitting the case to the officer who issued 
the warrant to determine that point. He can look into the 
depositions taken before the coroner to see whether there is 
anything to mollify the severity of the restraint, which might 
otherwise seem to be required ; and, besides, I see no good rea- 
son why the magistrate of the county where the ofiense was 
committed, before whom the proceedings have been commenced, 
and who is fully competent to dispose of the case, should be 
unnecessarily ousted of his jurisdiction. 

After some conversation among the counsel it was agreed 
between them that the prisoners should be let to bail in the 
sum of $10 000 each; and the judge took bail accordingly. 
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SUPREME COURT— AT CHAMBERS. 



Before Edmonds, Justice. 



The People v. Samuel Drxtbt. 

A. party ameted on a warrant issued on a criminal charge has a right to 
have a preliminary examination before the magistrate issuing the war- 
rant, of which he cannot be deprived by the finding of an indictment 
before the examination is completed. 

The defendant was arrested on a warrant issued by a police 
justice, on a charge of an attempt to murder. 

While the examination on that charge was proceeding 
before the magistrate, and before it was completed, an indict- 
ment was preferred against him for the same offense, and he 
was arrested on a bench warrant issued on that indictment. 

He sued out a writ of habeas coq^us, and on its return 
claimed a discharge from the arrest on the bench warrant, 
because the examination had not been finished, and because 
he was in custody on that complaint. 

H. JF. Glofrk^ for defendant. 

Diatrict Attorney ^ contra^ insisted that the grand jury had 
a right to indict without awaiting the completion of the exam- 
ination, and their indictment operated, of itself, as a superse- 
deas. 

EdmondSy J. : The question presented on the return of the 
writs of habeas corpus is whether the defendants, being arrest- 
ed on a warrant by a committing magistrate on a criminal 
charge, can be deprived of the benefit of the examination 
provided by the statute, by being indicted before such exami« 
Bation can be completed. 
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The original object of requiring the magistrates to make 
and retnm in writing their examination in such cases, was to 
prevent them from discharging, through favoritism, or other- 
wise improperly, a person brought before them charged with 
crime, and as they were obliged, and are yet, to return all such 
examinations and all recognizances to the next Oyer and Ter- 
miner, "so that the justices of the people may proceed 
thereon," their deportment in office conld thus be reviewed, 
and their errors corrected by the superior conrt of criminal 
jurisdiction in process of time. A further object was had in 
view and was attained ; the superior court, by a perusal of 
such examination, could be aided in determining the question 
of bail. 

As the practice was continued, it was seen that these exam- 
inations were productive of good in other r^pects, inasmuch 
as the parties accused were often able to give such explana- 
tions in the first instance as demonstrated their innooenoe in 
the very beginning of the charge against them. 

To secure these various advantages, our statute has enacted 
that in all cases where a party is arrested on a warrant issned 
by a magistrate on a charge for any offense, an examination 
shall be had before him or such other magistrate as the pris- 
oner may be lawfully taken before. Such examination must 
be of the complainant and the witnesses in support of the 
prosecution on oath, and must be in the presence of the pris- 
oner. 

The prisoner also shall be examined, though not on oath, 
and for that purpose he shall be informed of the charge 
against him, and be allowed a reasonable time to send for and 
advise with counsel, and on his request his counsel may be 
present at the examination of the witnesses, as well as the 
prisoner. After his examination, his witnesses, if he have any, 
shaU be sworn and examined, and he may have the assistance 
of his counsel on such examination also. All these examina- 
tions are to be reduced to writing, and be signed. If, upon 
such examination, it appear that no offense has been commit- 
ted, or that there is not probable cause for charging the pris- 
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oner, the magistrate shall discharge him. (2 Eev. Stat. 702, 
title 2.) 

The statute provides, still farther, that though the magis- 
trate may not deem it expedient to examine the prisoner, he 
shall examine him when required by the prisoner. And all 
the examinations and recognizances shall be certified and 
retarned to the court, at which the witnesses may be bound 
to appear, and if the magistrate neglect to do so, he may be 
punished as for a contempt. (2 K. S. 709, §§ 22, 26, 27.) 

From these provisions it is manifest that something more is 
aimed at than merely detaining a prisoner in custody, or sub- 
mitting the magistrate's proceedings to a proper surveillance. 
The demonstration of the prisoner's innocence is also in view, 
and it is his protection which is also aimed at. 

And it would be just as improper for a magistrate to omit 
the examination of the prisoner or his witnesses, when thereby 
his innocence might be established, as it would be to omit the 
examination of witnesses whose testimony might tend to 
establish his guilt. 

This is manifest also from another consideration. 

Formerly grand jurors might be challenged by a prisoner 
for want of any of the required qualifications. But now, by 
our statutes, any person held to answer a criminal charge 
may challenge, as grand juror, the prosecutor or complainant 
on the charge, or any person held or bound by recognizance 
as a witness. A challenge to the array, or any individual 
juror, cannot now be made for any other cause. (2 R. S. 724r, 
§§ 27, 28.) While this is intended for the protection of the 
accused, it is evident that the right thus secured to him will 
be very imperfectly enjoyed unless he shall be informed who 
is his accuser, and who those are by whose oaths he is held to 
answer the charge against him. 

. This information he is certain to obtain from ah examina- 
tion conducted in the manner already mentioned. If, after 
an arrest on a criminal charge, the prisoner can be indicted 
before an examination be concluded as provided in the statute, 

the superior court of criminal jurisdiction will be in a meas- 

45 — vol. 2 
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ure deprived of its salutary supervision over committing 
magistrates — the prisoner be deprived of the only opportu- 
nity which our law gives him of making a personal explana- 
tion — be deprived of the invaluable right secured to him by 
our laws, of confronting his accuser — of the privilege of 
knowing who are the witnesses against him — and, above all, 
of the opportunity of demonstrating, by his own witnesses, 
his innocence, at the very onset of tho proceedings against 
him. He will also be deprived of the assistance of counsel 
in the preliminary proceedings, and of his right to challenge 
the grand jury. 

In a word, he may be deprived of all the protection which 
the statute has provided for him in the beginning of the 
charge against him, against a false accusation, wliich may 
affect his life, liberty, and character. 

It is true, as was suggested on the argument, that a person 
may be indicted in the first instance without any preliminary 
arrest, and thus by the action of a grand jury suffer the same 
consequences. 

The answer to this is palpable, and that is, that the statute 
has provided this protection, and established these safeguards, 
only in case of a preliminary arrest, and has not provided 
them in case that an indictment be the first step, trusting, 
doubtless, the character and liberty of the citizen to the good 
sense and sound discrimination of 'the grand inquest of the 
country, as a substitute for the examination required in other 
cases. In other words, the legislature have not deemed it 
necessary to throw around the action of the Grand Jury the 
same safeguards which it has been so careful to establish 
around the action of the police justices. But this omission 
fiirnishes no reason why the safeguards which have been 
established in the case of preliminary arrest, shall be over- 
thrown and be utterly disregarded. 

To secure this right, and to prevent its exercise from being 
injurious, the law has farther provided that in these prelimi- 
nary examinations by the committing magistrate he has no 
right to detain a prisoner for examination for a longer period 
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than three days, unless under extraordinary circumstances. (1 
Hale's Pleas of the Crown) 585 ; 1 id. 120.) In one ease, a 
magistrate was held lia,ble in an action for false imprisonment, 
who detained a prisoner nineteen days for examination. (Cro. 
Eliz. 829.) Obedience to this law would produce prompt and 
speedy action on complaints for crimes, and need in no in- 
stance delay the action of the grand jury an unreasonable 
time. 

Thus has the law wisely provided an opportunity for an 
accused party to demonstrate his innocence on the onset, 
while it has provided sure means for his detention and for 
prompt action on the charge against him, if there is probable 
cause to believe him guilty. 

The remaining question is, how is this law to be enforced? 
I can discover only one mode, and that is by holding an 
indictment to be irregular and void, which is thus obtained 
in fraud of the law. It would be the duty of a court, where 
it may be pending, to quash it, and equally my duty here to 
disregard it ; so that an examination may be had as provided 
by law. 

I have not arrived at this conclusion without much consid- 
eration, and only after consultation with the presiding judge 
of the Court of Sessions. That experienced oflScer agrees 
with me in opinion, and that I am bound to regard these 
prisoners as if they were now only detained on the original 
complaint. 

Under this view of the case, I must hold that the prisoners 
are entitled to be discharged from the commitments of the 
General Sessions, and that they are properly detained on the 
original commitments issued by the police justice, who xnkj 
proceed without delay with the examination which the law 
requires. 

The question of admitting the prisoners to bail cannot well 
be determined until the examination shall be completed, as 
that is essential to that end. 
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Before Edmonds, Justioe. 



Fraseb v. Gbeenhill. 

An attachment under the Code is not original prooeBS, as it is nnder the 

Revised Statutes. It is a provisional remedy only. 
When one creditor has sued out an attachment under the Code, other creditors 

of the defendant may be made co-defendants. 

In this case the plaintiff had sued the defendant and had 
sued out an attachment against his property, and other credit- 
ors moved for leave to be made parties to the suit, so as to 
share in the proceeds of the attachment. 

Edmonds^ J. : One of the valuable provisions of the Code, 
is its enactment in respect to parties. By section 117 all 
persons having an interest in the subject of the action, and in 
obtaining the relief demanded, may be made plaintifiEs. By 
section 118 all persons claiming an interest in the controv^erey 
adverse to the plaintiff, or who is a necessary party to a coid- 
plete determination or settlement of the questions involved, 
may be made defendants. By section 119 all wlio are united 
in interest must be joined as plaintiffs or defendants, and by 
section 122 when a complete determination of the controversy 
cannot be had without the presence of other parties, the court 
shall order them to be brought in. 

Thus, in all suits doing away with the old rule which pre- 
vailed at law, as to parties, which frequently compelled a resort 
U> equity to do the complete justice which the rules of law 
would not allow, and doing away with much of the neccsity 
for cross-bills and bills in the nature of such, which formerly 
prevailed in equity and substituting for this cumbersome 
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machinery, the more simple, expeditious, and economical prac- 
tice of bringing in all parties interested, in the first instance, 
or afterward by special motion. 

There was a great deal of that machinery which grew up 
gradually, from the necessity of cases as they arose, and from 
the varying and constantly extending character of contracts. 
The action of the courts was restrained by general principles 
from which they could not depart without permission of the 
legislature, and they were constrained to apply those princi- 
ples to new cases as they arose, in the best manner which 
their rules and practice would allow. 

That restraint is now, however, taken off by the act of the 
l^islature, and courts are now fully at liberty to make any 
and all persons parties to a suit who are in any way inter- 
ested in the controversy. And the inquiry now is, not 
whether by the rules and practice of the court a person can 
be made a party, but whether his presence is necessary to a 
complete determination of the controversy. If it is, the 
statute is imperative, the court shall order him to be brought 
in, and the practice of the court must be made to bend to this 
mandate and be modified accordingly. 

I have looked upon these provisions of the Code as very 
salutary and wise, and it seems to me, that if carried out in 
the same spirit which gave them birth, they wiU be highly 
beneficial in their effects. 

Testing this case by these principles, the question is, 
whether Richie and McCormick must necessarily be present 
to a complete determination of this controversy, and whether 
they claim an interest adverse to the plaintiffi in the first 
suit. 

The attachment, under the Code, is not original process, and 
upon that alone a suit cannot be commenced, nor can a 
judgment be obtained. It is a provisional remedy alone. 

In these respects it differs from the process of attachments 
warranted by the Revised Statutes. 

It differs in another respect. The attachment under the 
Revised Statutes was for the benefit of all creditors, and 
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sequestrated the property of the debtor for general distribu- 
tion ; but under the Code it is for the benefit of the attaching 
creditor alone, and the judgment which he may obtain in hi^ 
suit, may be satisfied out of the property attached, either bv 
virtue of the judgment itself, where the property attached has 
already been converted into money in the hands of the sheriff, 
or by a sale under an execution to be issued on the judgment. 

In both cases, as well under the Code as under the Eevised 
Statutes, the matter in controversy is not merely as to the 
amount which the debtor may owe the attaching creditor, bnt 
as to the amount which he may be entitled to receive ont of 
the fiind, which is in court by virtue of the process of attach- 
ment. 

In such case, the matter is widely difierent from a case 
where no attachment has been issued, but where a siunmons 
only has been issued, and the question is simply how much the 
defendant owes the plaintiff. 

In the one case, the question is merely between the debtor 
and creditor, and in the other it is that, with the material 
addition of a controversy between the creditors how much 
each is entitled to, out of a common fund in which both are 
interested. 

In the attachment under the Revised Statutes one creditor 
may contest the amount claimed by another, because both are 
interested in a common fund. So on claims to a surplus on a 
sale on foreclosure of a mortgage, where fi*equently the 
plaintiff and defendant have little or no interest in the matter 
in controversy, but contending creditors have the engrossing 
ir^terest, contest with each other, and are allowed to appear 
and be heard because they have an interest in a common fiind. 

It seems to me that a suit under the Code, where the pro- 
visional remedy of an attachment has been used, and prop- 
erty has been seized upon it, is a cognate case and must be 
governed by the same principle, and that I cannot say that 
the controversy involved, even in the suit of Fraser <& Co. v. 
OreenhiU, does not embrace within its scope, the common 
fund in court and each one's share in it. When they obtain 
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their judgment in the suit in which they have sued out their 
attachment, they will be entitled, by virtue of the judgment, 
to full satisfaction of it out of the fiind in court, and I see no 
mode of protecting subsequent attaching creditors against 
collusion, except by allowing them to contest the claim of 
prior attaching creditors. 

Formerly, to reach such a case, it would be necessary for 
subsequent creditors to bring an independent suit against the 
debtor and prior creditors, claiming to set aaide a judgment 
because of collusion, or to prevent a judgment from well 
grounded apprehension of it. 

Can such an independent suit now be necessary and must 
parties be subjected to the expense and delay of it ? 

A complete determination of the controversy in respect to 
the fund which is in court by virtue of the attachment, can 
not be had without the presence of the subsequent creditors, 
and those creditors claim and have an interest in the whole 
controversy involved in the suit brought by the prior creditors. 

It appears to me, then, that this is a case which is eminently 
within the provisions of the Code, not only within its spirit, 
but its very letter, and that it illustrates in a striking manner 
the benefits which may arise from its provisions in respect to 
parties. 

I therefore allow the motion of Richie and McCormick, so 
far as to allow them to be parties defendant to the suit 
brought by Fraser & Co. against Greenhill, but without 
oosts to either party. 
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Kettletas v. Maybee. 

Where a defendant Ib sned as an assignee of a lease and he denies by his 
answer only the execution of the lease and the assignment to him, to 
entitle the plaintiff to recover he need only prove the ezecntion of the 
lease and assignment. 

The only defense the defendant can set up under such an answer is the 
non-execution of the lease and assignment. 

The defendant cannot under such an answer set up the defense that befc^e 
the commencement of the action he had parted with all his interest in 
the lease and assignment. 

Edanonds^ P. J. : This was an action on a covenant against 
the assignee of a lessee for one quarter's rent becoming due 
on the first of May, 184r9. 

The defendant answered, denying the execution of the 
original lease, and denying an assignment to him. 

On the trial he offered to prove that before the rent became 
due, to wit : on the sixth April, 1849, he assigned all his 
interest to a third person, who entered into possession, and 
was in possession when the rent became due. The evidence 
was excluded, and the only question in the case which we 
consider on this appeal is whether this evidence was properly 
excluded. 

It seems to me that it was. In covenant there never was 
any general issue, and now there is none in any action, bat 
aU defenses must be specially pleaded. 

The mere denial that a lease was ever executed, or that it 
was ever assigned, does not in any manner imply the defense 
attempted to be set up by the evidence offered, nor would a 
party go down to trial on such a state of pleading with any 
idea that he would be called upon to do more than prove that 
a lease had been made and assigned to the defendant, and 
least of all things would he expect to be called upon to meet 
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a defense that might allow all that to be true, and yet a 
liability be avoided by means of another assignment. 

Such further assignment is an a£Srmative, independent 
fact in no wise connected with the defense set up by the 
pleading, and to allow it tx) be proved without being pleaded 
would make pleading a trap to the unwary rather than a 
true statement of the cause of action or matter of defense. 

Upon principle, upon the old rules of pleading in the 
action of covenant, and upon the enactments of the Code, the 
defense offered ought to have been pleaded, and not having 
been pleaded the evidence was inadmissible. 

Judgment must be affirmed with costs. 



IN THE COURT OP APPEAIA 

1852. 



O'DoNNKLL and Clark v. Kblsby. 

The principle of apportioning land under water among the riparian owners, 
where the shore line has sinuosities, indentations, and projections. 

Though a riparian owner maj not be estopped by a voluntary apportion- 
ment among other owners of the land under water, yet if he has taken 
possession of portions of it, pursuant to such apportionment, and seen 
others do so, also, without objection on his part, he may justly be 
regarded as having acquiesced in the same. 

Such acquiescence in the conduct or language of others, will be binding as 
an admission when it plainly appears that such conduct was fully 
known, or such language fully understood by him. 

Ik November, 1833, the defendants, Kelsey and Anson 

Blake, purchased a tract of land in the city of Brooklyn, 

lying directly on the shore of the East river, and principally 

valuable for its water front. They thus became purchasers 

for themselves and others who were interested with them, in 
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whose behalf they executed a declaration of trust In 1S36, 
the legislature passed a law authorizing Kelsej & Blake, 
and other riparian owners on the same shore on both sides of 
them to dock out a certain distance into the river. In 1841, 
another statute was enacted altering the outer line in front of 
Kelsey & Blake and others who owned south of th^oi, and 
permitting them to dock out still farther. 

The shore at the upland had many variations and sinuosi- 
ties where it came down to the water, but the outer or water 
line as granted by the legislature was straight in front of the 
lands conveyed to Kelsey & Blake, and indeed the whole oi 
the distance granted, except a change in its direction at a 
point directly in line with the northern boundary of their 
premises. 

That boundary, in their deed, was the center line of Butler 
street (afterward Harrison street), and that variation in the 
water line was at a point made by the prolongation of that 
center line into the river. 

Under an act of the legislature, commissioners were ap- 
pointed to lay out Brooklyn into streets, squares, and avenues, 
and those commissioners laid out streets, etc., over these prem- 
ises of Kelsey & Blake, and over the lands of the owners on 
both sides of them. 

Kelsey & Blake laid out their premises into lots and streets, 
according to the general plan of the commissioners, and in 
doing so, included the lands under water in front of their 
premises, taking the center line of Harrison street as it was 
prolonged into the river, as their northern boundary, and 
adopting as their southern line one parallel to it. 

The other riparian owners divided the lands under water 
among themselves, upon the same principle, taking the lines 
of the public streets as their basis, and appropriating to thon- 
selves the lands that came in front on this basis. 

Kelsey & Blake conveyed to their cestui que trudj tiie 
shares belonging to them, and released to each other cadi 
one's share as agreed, on partition among themselves. On 
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sach partition the deeds all assamed the same basis as to the 
land under water. 

The various, riparian owners went on and made improve- 
ments on the lands under water agreeable to this settlement 
of their respective interests, and among others Kelsey filled 
up some of the lots in front of his upland upon the same 
baAis. 

Afterward Kelsey claimed that he was entitled to have his 
share of the land under water set off to him, on the basis of 
a Hue running at right angles with the outer or water line as 
granted by the statute, or the basis of a line running at right 
angles with the shore, either of which would have carried his 
land under water to the north of the center line of Harrison 
street, and in front of a lot belonging to the plaintiffs, who 
owned adjoining him on the noith, and thus cut them off 
entirely from a water front or compelled them in the same 
manner to run their land angularly in front of the land next 
above them. 

The plaintiffi filed their bill to have their rights settled, 
and to compel the defendant to acquiesce in the general 
settlement thus made or acquiesced in by all the riparian 
owners interested in the whole grant from the State. 

The several grants from the State in 1836 and 1841, were 
of land under water in front of uplands belonging to several 
different riparian owners. 

The grants were to certain persons specifically named in 
the acts, and not to them as riparian owners, and gave 
them authority to erect bulkheads and wharves out to certain 
lines therein described. 

EdmondSy «/"., delivered the opinion of the court. 

It does not appear from the case whether the persons 
named in the statute were the riparian owners, nor whether 
they were to take the land grants as such. The case, how- 
ever, throughout, treats the question as one between riparian 
owners, and settUng riparian rights, and probably ought so 
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to be regarded by us, though we have no certain means of 
knowing that it is so. 

At all events, as at present advised, it seems to me proper 
to look at it in that point of view only. 

The true mode of dividing the land under water thus grant- 
ed, was to assume the water line established by these acts of 
the l^islature as the base. And as it had in it one indenta- 
tion, namely, that at the extension of the central line of 
Harrison street, the true base should be ascertained by draw- 
ing a line between the two extreme points of the grant, in 
the general direction there given, and so as to equalize the 
quantity of granted land on both sides of that line. 

Adopting this as a base, each riparian owner is to have his 
proportion of the outer or water line, according to the length 
of his shore line. Thus, as the whole shore line is to the 
whole water line, so is each one's share of the shore line to 
each one's share of the water line. 

It may be necessary for practical purposes, that slight 
indentations in the shore line should be disr^arded, and a 
general line of the shore adopted. But it is unnecessary to 
consider that here, because that would affect quantity more 
than it would the exterior lines of each proprietor, and 
would not be material or necessary in determining the ques- 
tions involved in this suit. 

The doctrine as to lands formed by alluvion is weU appli- 
cable in principle to the case in hand. That is laid down in 
Angel on Tide Waters, 258, thus: " measure the whole extent 
of the line on the river and ascertain how many feet each 
proprietor owned on this line, divide the newly formed line 
into equal parts, and appropriate to each proprietor as manj" 
of these parts as he owned feet on the old line, and th® 
draw lines from the points at which the proprietors respect- 
ively bounded upon the old, to the points thus determined m 
the points of division on the newly formed line." This rule 
is to be modified under particular circumstances ; for instance, 
if the ancient margin has deep indentations or sharp projec- 
tions, the general available line on the river ought to be 
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taken, and not the actual length of the margin as thns elongated 
bj the indentations or projections. And he cites a work of 
the civil law entitled, " Collection of new Decisions by Denis- 
art." {Durfield v. Army^ 17. Pick. E. 41 ; Spwrlchawk v. 
ByjUard, 1. Met. R 95.) 

Xow, whether that base be taken, or the general line of the 
ehore be adopted as the base, it is evident that the defendant's 
lines would run in the direction he claims, and not in the 
direction claimed by the plaintiflfe. Not in precisely the 
Bame direction in both instances, bat sufficiently so to defeat 
the plaintiffs claim. 

The two maps, hereto annexed, show the operation of the 
two modes of apportioning the land under water among the 
riparian owners. 

Then the question recurs, for what reason should we depart 
fix)m these principles, or one of them ? 

One reason given is, because all the riparian owners are 
not parties in the suit, and neither principle can be carried out 
without them. That may be a good reason for dismissing 
the bill for want of parties, or staying the hearing until the 
necessary parties can be brought in, but is not a good reason 
for deciding the case upon wrong principles. 

Another reason is, that if the defendant and his associates 
have their full quantity of front, they cannot be allowed to 
disturb the settlements made by the other proprietors, for the 
sake of establishing a boundary based on an abstract rule. I 
cannot acknowledge the force of this objection. For the 
defejidant may have a right to the application of the abstract 
rule, of which he cannot be deprived by settlements of others 
to which he was no party, and that abstract rule may give 
him a particular location of great value, which cannot be 
satisfied by giving him Jiis quantity of less value elsewhere. 

Another reason is, that he has acquiesced in those settle- 
ments by others, and therefore ought not now to disturb 
them. 

This, it seems to me, is the important question in the case, 
and upon this point alone, if any, is he to be precluded. 
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The settlement thus referred to, took the line of the streets 
as the basis, and gave to each one the front under water 
marked out accordmg to those lines. Thus, the defendant, 
instead of running diagonally across Harrison street, and 
taking in the lands under water claimed by these plaintife, 
and perhaps also those claimed by Johnson, and by Wood & 
Havermeyer, as he now claims, would run out parallel with 
the center line of Harrison street, being the location which 
the plaintifls insist ought to be adopted. 

This would undoubtedly, as was suggested, be more con- 
venient to many of the parties, and not give rise to the dis- 
turbance and litigation which might flow from the opposite 
course, but still the dread of those consequences must not con- 
trol our decision, unless we can find in the evidence that it has 
influenced the defendant, in bringing about his alleged acqui- 
escence, which we are now to inquire into. 

It is a conceded fact that the defendant has laid out 
his land, as well under water as his upland, according to the 
line of the streets, and thus has taken to himself as his front, 
the land under water in front of him according to those 
streets, and not according as he now claims, and he has con- 
veyed and improved accordingly. In the complaint it is al- 
leged that he did this in execution of the division of the land 
under water, to which all the proprietors had agreed. In the 
answer he denies that it was done for any such purpose, but 
merely for the purpose of dividing his lands into streets, 
squares, and avenues, agreeable to the laying out of streets, 
etc., made by the commissioners appointed for that purpose. 

But there are two important considerations which tend to 
show that the allegation of the complaint in this respect most 
be true. 

One, that he has included in his map, in his improvements, 
and in his conveyances, land under water, to which he would 
have no title if his present claim is allowed, and to which he 
has title only by reason of his acquiescing in the settlement to 
which it is now sought to confine him. 

The other is, that .he has allowed other parties clainiinj 
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according to that settlement, to occupy, improve, and build 
on the land which he now claims, and to which those other 
parties would have had no right, if his claim is allowed, and 
their right to which is founded on that settlement alone. 

It is true, he may not be estopped as regards these plaintiflfs, 
from setting up his claim against them, because they have 
not been induced by his silence to make any improvements, 
but though these acts of his may not work an estoppel 
against him, they may be properly referred to, as pretty strong 
evidence of acquiescence. 

There is another consideration connected with this which 
is entitled to some weight, and that is, that all the other ripa- 
rian owners have taken their respective shares according to this 
settlement, and without any objection on his part, so that 
there is just enough of the land under water left, to answer 
the call of both the parties to this suit, provided it is to be 
taken according to the principles of that settlement ; and now 
by allowing the defendant his present claim, he on one of his 
boundaries cuts off the plaintiffs entirely from any water front, 
and on the other, takes to himself land which the proprietors on 
that side have abandoned to him in execution of that 
settlement, and to which otherwise he would have no right. 

Now it may be, for ought we can see in this case, that all 
the other proprietors are fixed and settled in their respective 
rights as to each other, and as to the defendant, and to allow 
his present claim, would enable him to claim the advantage 
of the settlement by reason of his agreement to it, as a party 
to it, and on the other hand, to repudiate it, and thus enjoy 
the advantage of both sides of that question. It may be 
that he has a right to such consequences, but I refer to them 
to show the probability of his acquiescence, which I am now 
seeking for. 

It would be difficult to conceive that the defendant did not 
know of, and acquiesce in the settlement. He was a large 
owner of the adjoining shore, in his own interest, and in trust 
for others; he is named in the statute, with othere, as the 
grantee of the water rights ; he saw those others proceeding 
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to partition among themselvee ; he made partition with hia 
co-owners upon the same principle ; he laid out his lands into 
streets and lots upon the same principle, and gave, and re- 
ceived deeds, that fiilly carried it out, and thus publicly to 
all the world, proclaimed his assent to it, and he appropri- 
ated to himself lands to which he had no right, except what 
he derived fix)m that settlement. 

The case, therefore, seems to me that of two adjoining pro 
prietors, who settle by agreement among themselves the 
dividing line of their respective lands, and for some time act 
accordingly ; and in such case neither party is afterward at 
liberty to depart from the arrangement. 

It is upon the doctrine of acquiescence in the dividing line 
between adjoining estates, and not upon that of estoppel or 
adverse possession, that I think the defendant is barred of Iiis 
present claim, and it seems to me that his acquiescence may 
well be presumed from his various acts as detailed in ttiis 
case. 

The doctrine of acquiescence is well recognized in the law, 
as an admission by the party. But to have that effect it 
must exhibit some act of the mind, and amount to voluntary 
demeanor or conduct of the party. And whether it is acqui- 
escence in the conduct or language of others, it must plainly 
appear that such conduct was fully known, or the language 
fully understood by the party before any inference can be 
drawn from his passiveness or silence. But where those ingre- 
dients are found, the acquiescence becomes as binding as any 
other admission of a party. (1 Greenl. Ev. § 197.) Thus theen- 
try on an account book against a particular person, or making 
out a bill of parcels in his name, is an admission that tlie 
goods were furnished on his credit. {Storr v. ScoU, 6. C and 
P. 241.) So where A pointed out one-fifth of certain prop- 
erty as belonging to the defendant in an execution, A owning 
the other four-fifths, he is to be regarded as admitting the 
ownership of the one-fifth. {Stephens v. Baird^ 9 Cow. 
274.) So where a man declared to be a bankrupt intro- 
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dnced his assignee to an auctioneer, he is concladed from de- 
nying his bankruptcy. {Clarke v. Cla/rke^ 6 Esp. 61.) To 
the same effect are Morgcms v. Bridges (1 Bam. & Aid. 
650) ; Williams v. Zownders (1 Hall, 579) ; Davenport v. 
Wheeler (7 Cow. 231) ; Jackson v. Vedder (2 Gaines, 211) ; 
Wetland Canal Co. v. Hathaway (8 Wend. 483) ; Phillips 

V. Hall (8 Wend. 610). 

It is upon this principle that I am of opinion that the judg- 
ment ought to be affirmed. 

KuGOLEs, Ch. J., and Gabdineb, Johnson, Welles and 
Watson, J. S., concurred. Jewttt, J., did not hear the argument. 

Judgment affirmed. 
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SiirrH V. Bbineebhoff et al. 

A person indebted to a bankrupt, declared under the act of Congress of 
August 19, 1841, cannot set off against his indebtedness, a demand against 
the bankrupt, purchased after he presented to the court his petition to be 
declared a bankrupt and to be discharged from his debts. 

Assumpsit, commenced in the Supreme Court by the plaintiff, 
as assignee in bankruptcy of Preston & Pomeroy, against the 
defendant, to recover a balance alleged to be due from them to 
the plaintiff as such assignee. The cause was tried before a 
referee at New York, in November, 184:6. The plaintiff proved 
an account rendered by the defendants, dated March 3, 1843, 
which showed a balance due them of $64.24. In that account 
the bankrupt3 were charged with the sum of $459.44, for their 
note of same amount, dated June 16, 1842, at six months, 
payable to and indorsed by the Oakville Manufacturing Cpm- 
pany. The question was, did the defendants become the 
owners of that note in such a way as to authorize them to have 
it applied as a set-off against the balance otherwise due from 
them to plaintiff. 

The note was rejected as a set-off, by the referee, who re- 
ported against the defendants, to the amount of the balance 
of the account, after striking out of their credits the amount 

of the note, and judgment was rendered on the report. 

47 
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The defendants excepted, and their motion to set the report 
aside having been denied, this appeal was brought. 

E, Sandford for appellants. 

N. HiU^ Jr.y for respondent. 

Edmonds, J. It is unnecessary for us to follow the counsel 
on the argument in their extended examination of the doctrine 
of relation under the bankrupt law, for there is another rule, 
founded both upon principle and authority, which is decisi?e 
of this case. 

It is well stated by Kent, Ch. J., in Ogden v. Cowley {^ 
Johns. 278) : " It would be unjust if one person who happened 
to be indebted to another at the time of his bankruptcy was 
permitted by any intrigue between himself and anotlier person 
so to change his own situation as to diminish or totally destroj 
the debt due to the bankrupt by an 2^t ex post fticto. Such 
an act would be a fraud on the equality of the bankrupt act/' 
See, also, Dickson v. Evans (6 T. R. 57) ; Bull, N. P. 18*), 
where it is said the assignee ought not to be in a better con- 
dition than the assignor, who would only have come in as a 
creditor under the commission. 

It is the same principle on which it has been held that the 
debtor of an intestate cannot set off a debt due from the in- 
testate purchased by the defendant after the death of the in- 
testate. {Root V. Taylor^ 20 Johns. 137.) 

In that case, Ogden v. Cowley and Dickson v. Evans {supra) 

were cited and commented upon as settling the question, not 

so much on the ground of the enactments in the bankropt law 

as on those of the statute of set-offs ; and the case in 6 T. R.. 

was regarded as applicable to the English statute of set-off and 

consequently to our statute. I conclude by adopting itf 
language, that this is not a case within the statute, that the 
bauKnipt and the defendants were never indebted to each 
other, and had not demands arising on contracts or credits 
against each other, and that it would be unjust and against the 
whole policy of the statute to allow a set-off acquii-ecl agaioM 
the estate of a bankrupt after his petition in bankruptcy, ^ee, 
also. Wells v. Stewart (3 Barb. 40), where the principle is 
recognized. 

Judgment affirmed. 
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Vellerman v. Eino. 

When a Tendor reecindB a contract of sale on the ground of fraud, he maj 
bring his action either for the damages he has sustained by reason of the 
fraud, or for the value of the goods sold. 

An offer bj the defendant for the plaintiff to take judgment, is not amend- 
able of course. It is not a pleading which a party may amend at his own 
plcasore, but it is a proceeding which can be amended only by direction 
of the court. 

The plaintiff in his complaint declared on two promissory 
notes amounting to $1,231.18, and on nine bills of goods 
sold and delivered amounting to $1,068.34, and claimed judg- 
ment for $2,300.13 with interest. 

The defendant in his answer merely set up that the goods 
were sold on credit, and that the time of the credit had not 
expired when the suit was brought. 

The plaintiff in his reply averred that the time of credit as to 
the two first bills had expired when the suit was brought, and 
as to the other bills, that the defendant fraudulently made the 
purchases, knowing that he was insolvent at the time, and 
with the intention not to pay for them. 

The defendant accompanied his answer by an offer that the 
plaintiff might take judgment for $1,522, w'ith costs. The 
next day he amended his offer by consenting that the plaintiff 
take judgment for $1,531, with. costs. 

On the trial the plaintiff offered to prove the fraud allied 
in the reply. 

3fr. JRuthv&rij for defendant, objected that the plaintiff had 
merely declared for goods sold and delivered, and not for the 
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fraud, and that if he was now permitted to prove the frand it 
would be an entire change of the cause of action. 

Edmonds, J. : He can avail himself of the fraud by rescind- 
ing the contract of sale. In that case he might declare eidier 
for the fraud, in which case he might recover the damages he 
had actually sustained, without regard to the contract price 
of the goods, or for goods sold, and recover the value of the 
goods without regard to other damages he might have sus- 
tained. He has chosen the latter form of pleading, and may 
prove the fraud to show his right to recover on a quantum 
valebant and not on the special contract of sale. 

Evidence was then given which the judge held not to be 
sufficient to prove the fraud, and it was admitted that on the 
two first items of goods sold, the credit had expired before 
suit brought, and it was held that the plaintiff could recover 
only for those two bills and the notes, which it appeared 
amounted in the aggregate to $1,526 at the time the answer 
was put in accompanied by the offer to take judgment. 

Mr. RuthveThy for defendant, insisted that the plaintiff was 
now entitled to judgment only for the amount specified in 
the amended offer, and that the defendant was entided to die 
costs since that time. 

Mr, Joachvmson, for plaintiff, objected that the defendant 
had no right to amend his offer after the answer was put in» 
and as at the time of the offer the plaintiff was entitled to 
recover more than the sum offered, namely, $1,529 instead of 
$1,522, so the defendant was not entitled to costs. He ak> 
claimed that the plaintiff was entitled to recover interest on 
the amount thus admitted to be due up to the time of trial, 
and as his damages would be now thus assessed in an amount 
exceeding the sum mentioned in the offer, the defendant must 
pay and not recover costs. 
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EimondSj J. : The power of the court to order an amend- 
ment of the offer is plain enough, for under sec. 173 of the 
Code it extends to any pleading or proceeding, but the power 
of the party to amend, of course is, by sec. 172, confined to the 
pleading. The amendment in this case was by the party 
under the latter section, and not by the court. And the 
question therefore is, whether the offer can be regarded as a 
pleading, so as to bo within the reach of the party's power to 
amend. It is clearly a proceeding which the court might 
amend, but I apprehend it cannot be regarded as a pleading. 
No issue can be taken upon it, and sec. 143 of the Code says, 
that the only pleading on the part of a defendant is either a 
demurrer or an answer. The offer is neither of these. It is 
a distinct proceeding to be served with the answer. 

It is so regarded in both instances where it is authorized by 
the Code. The amended offer in this case is, therefore, of no 
avail to the defendant, but he is to be held to his first offer 
served with the answer. That was for an amount confessedly 
less than was then due the plaintiff, so that whether the 
assessment of damages is to be governed by the amount due 
at the time of the offer, or at the time of the trial, in either 
case the assessment would exceed the amount offered, and 
therefore the defendant is not entitled to his costs. 

I do not mean to hold, as claimed by the plaintiff, that the 
addition of the interest that would accrue between the time 
of the offer and that of the trial, would be such an excess of 
the amount assessed over that offered, as would deprive the 
defendant of his right to costs. It seems to me that to allow 
that would be virtually repealing the statute ; but it is un- 
necessary to decide that point, and I allude to it merely to 
guard against its being regarded as now decided. 

The plaintiff must have judgment for the amount offered, 
with interest fi'om that time, and his costs of suit. 
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In the matter of William Caldsb. 

On an application bj a foreign goverment for the extradition of a fogitiTi 
from its justice, the warrant can be granted only where, by the laws of 
this State, the evidence of guilt is strong enough to justify an indictmait 
against him, and his detention for trial thereon. 

It will not be proper to hold the accused in custody for an indefinite period, 
for the foreign government to procure the deficient evidence, where it 
does not appear that it could not as well have been supplied in the first 
Instance. 

In this case, the British minister to this coontrj sued out a 
warrant for the arrest of the accused, as a fugitive from jus- 
tice, under the treaty between Great Britain and the United 
States, in which treaty special provision had been made for 
the jurisdiction by State officers. 

The proceedings on the arrest of the accused appear from 
the following report made by the judge to the President of 
the United States 

To the President of the United States : 

I, John W. Edmonds, Presiding Justice of the Supreme Court 
of the State of New York, do certify and report : 

That pursuant to the annexed mandate under the seal of the 
United States, and bearing date on the 12th day of August, 
1853, application having been made to me therefor by Charles 
Edwards, Esq., of counsel for and in behalf of her Britannic 
Majesty's envoy extraordinary and minister plenipotentiary, 
and pursuant to the act of congress entitled " an act for giving 
effect to certain treaty stipulations between this and foreign 
governments, for the apprehension and delivering upx>f certain 
offenders," approved August 12th, 1848, I issued my warrant 
for the apprehension of the above named William Calder, 
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charged before me with having committed the crime of forgery 
within the jurisdiction of the kingdom of Great Britain, and 
having sought an asylum within the territories of the United 
States, to wit, in the city and State of New York. 

And I do further report that on the 20th day of August, inst., 
the said William Calder was brought before me on such warrant, 
and it was then and there distinctly stated to him what the 
charges were which had been preferred against him, and it also 
being stated in his presence that it was only on the ground of 
the forgeiy charged that his extradition was demanded, where- 
upon he denied himself to be guilty of the said charges or any 
of them, and being then and there told by me that he might 
appear by counsel before me, if he so desired, and defend him- 
self, I adjourned the further hearing of the said matter, to a 
future day, and so by divers adjournments untU this day, the 
twenty-third day of August aforesaid. 

And I do further certify and report that on this said, twenty- 
third day of August, the said William Calder was again brought 
before me, the above-named Charles Edwards, Esq., appearing 
in behalf of the British government, and I then and there, in tlie 
presence of the several parties proceeded to hear and consider 
the evidence of the criminality of the said Calder as to the said 
charge of forgery, which evidence consisted of the petition of 
Thomas Toderick, procurator fiscal of court for the public interest 
unto the honorable the sheriff of the county of Haddington, and 
his substitute, and the depositions of James S. Taylor, of Den- 
nis McLaughlin, of James Campbell, and James Duffy, taken 
before John Ferme, sheriff, substitute of the county of Hadding- 
ton, with the pay lists and vouchers thereto annexed, which said 
lists, vouchers, and depositions are hereto annexed, and marked 
by and certified under' my signature. And consisted also of the 
parol evidence given before me by James S. Taylor and James 
Leonard, which was by me reduced to writing and signed by 
them, and is also hereto annexed. 

And I do further certify and report, that in my opinion the 
evidence of the criminality of the said William Calder of the 
crime of forgery charged against him is not sufficient to sustain 
the said charge under the provisions of the treaty between 
Great Britain and the United States of America. 
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In this, that without considering whether the said depositions 
taken abroad were so verified that they could be used in this 
country, and regarding the fact of forgery as being sufficiently 
established, there is not sufficient evidence before me to satisiy 
me that the said William Calder did commit said forgery, or 
that there was probable cause even for charging him therewith, 
and that therefore the evidence of his criminality, according to 
the laws of the State of New York, would not justify his appre- 
hension and commitment for the trial Of the crime or offense, 
had there been any committed. 

And I do further certify, that the following are the reasons 
for my said opinion. 

The evidence of said Galder^s crimmality consists, first, in the 
fact that he was so circumstanced that he might have oomr 
mitted the offense ; second, that he fled from Great Britain ; third, 
that he concealed himself on board the ship when sought to be ar- 
rested on my warrant ; and fourth, the opinion of the complainant 
and pursuer, Taylor, that the signatures charged to be forgeries 
are in the proper handwriting of said Calder. 

As to the first consideration, it appears that the witnesses, 
Duffy and Taylor, were situated in like manner that they might 
have conmiitted the offense as well as CaMer, and this evidence 
was no stronger against him than it was against thenu 

As to the second considei^^tion, it appears that he had forfeited 
the confidence of his superior officers for some alleged mis- 
conduct, and had been degraded firom his separate command, 
and had, therefore, determined to desert his position as a pcivate 
duly enrolled in the corps of royal sappers and miners. 

As to the third consideration, it appears that he had an erro- 
neous impression that so long as he was on the water he coold 
be arrested for desertion, and carried back to Great Britain, and 
that it could not be until he had actually touched his foot on 
the American soil that he would be free, and that seeing Corpo- 
ral Taylor, under whose conmiand he had served, approach the 
ship with the officer charged with the execution of my wanant, 
while said vessel was approaching the port of New York, and 
before she had reached the dock, he had concealed himself to 
avoid arrest and detention for his desertion. 

And as to the fourth consideration, it appeared that the forgery 
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might as well have been committed by the said witnesses, Duffy 
or Taylor, as by the accused Calder. The only evidence was, as 
I have said, that of the witness Taylor, from his knowledge of 
Calder's handwriting, and a comparison of handwriting made 
by him. 

Such evidence by one witness alone, even from a witness 
beyond all suspicion, would not of itself be sufficient to justify 
the commitment of the accused for trial, much less when coming 
from one who, under the circumstances, might himself have com- 
mitted the ofense. 

But there was another consideration which does not so much 
appear from the annexed papers, but which appeared before me, 
and materially influenced my opinion, and that was the manner 
in which the witness Taylor gave his testimony before me. He 
testified very positively to facts which, from his own account, 
he could not know to be true, and he varied his testimony from 
time to time to meet objections which I suggested, and supplied, 
by positive averments, defects which he thus discovered had 
arisen from his previous statements. Under such circumstances 
I should have felt myself called upon to charge a jury that it 
would not be safe to rely upon his testimony, and I did not feel 
myself warranted in relying upon it, unsupported as it was by 
any other evidence. 

Therefore it is that I do hereby certify and report to the 
President of the United States that there is not evidence enough 
of the criminality of the said Calder, according to the laws of 
the State of New York, to justify his apprehension and commit- 
ment for trial for the said offense of forgery, if the same had 
been committed in this State. 

Given under my hand and seal at the city of New Tork, this 
twenty-third day of August, A. D., 1853. 

(Signed) J. W. EDMONDS, [l. s.] 

To "ihs President of the ZFmtcd States : 

I beg leave further to report, that after my opinion of the 
23d of August, inst., was promulgated in this matter to the 
several parties interested therein, application was made to me, 
on the affidvaits of Anthony Barclay and James S. Taylor, 
hereto annexed, by Charles Edwards, Esq., before named, appear- 

48— vol. 2 
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ing in behalf of the British government, for a postponement of 
my final action in the matter, nntil evidence coold he obtained 
from Great Britain to supply the defect on which I had 
expressed my opinion, that the accused ought not to be delivered 
up for eztraditiozL 

And afler maturely considering the said application, I report 
that I am of opinion that it is not within my power to grant 
said application, the same resting, if anywhere, in the govern- 
ment of the United States, and therefore I decline to grant said 
application* 

In witness whereof I have hereunto set my hand and seal, this 
29th day of August, A. D., 1853. 

(Signed) J. W. EDMONDS, [l. a.] 

At a subsequent day, and before the accused was discharged 
from custody a motion was made by Mr. Charles Edwards, on 
the part of the English government, that the prisoner, William 
Calder, be detained in custody for a reasonable time, to give 
the applicants an opportunity of obtaining further and satisfac- 
tory evidence of the prisoner's guilt. • 

He urged that the court had full power to detain the prisoner; 
that it was the custom to do so upon preliminary examinations^ 
whether the prisoner was arrested for crime conunitted in this 
State or in any of the United States, where there was a reason- 
able probability that further evidence could be obtained; and 
that the length of the detention depended upon the peculiar 
oircu instances of each case. 

That he would ask for no more time than was required for 
procuring the evidence which was deemed necessary by the 
court ; that he would use the quickest agents of conveyance, 
and guaranty the production of competent and conclusive testi- 
mony. 

He further said that the commission of the crime had been 
established, together with the presence of the prisoners at the 
time of its conmiission. 

In the course of the argument the following letter from 
Secretary Marcy was read. 
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Dbpabtment op State, Washington, Sept. 1, 1868. 
To ihe Hon. J. W. Edmonds, Judge of the Bwpreme Courts 

New York City: 

Sib : Your letter of the 29th ultimo, and the papers in the 
matter of the extradition of William Calder, have been received 
and duly considered. 

The conclusion arrived at, after full consideration, is, that 
the executive of the United States has no authority to control 
the action of the judge, who, by the treaty, is charged with 
preliminary examination of the accused. He alone can deter- 
mine whether the proof of guilt is such as to warrant the deten- 
tion of the prisoner, for the purpose of being sent to the coun- 
try where the offense was committed, for trial. 

It is not doubted here, that you have the power to remand the 
accused, if, in your judgment, there be cause for doing so. If 
you have doubts on this point, it is respectfully suggested that 
you reconsider this question ; but, granting the power, it is for 
you to determine whether the circumstances call for the exer- 
cise of it in this case. 

Afl there may be further proceedings in the case, it may be 
convenient for you to have the papers sent to me ; I therefore 
return them to you. 

I am, sir, your obedient servant, 

W. L. MARCY. 

Mr. Holmes appeared for the prisoner, and submitted the 
case upon a brief survey of the point in question. 
Judge Edmonds made the following report : 

To the President of the United States: 

I, John W. Edmonds, Justice of the Supreme Court of the 
State of New York, do further report : 

That, in compliance with the suggestion contained in the 
communication of the State Department to me, under date of 
the 1st Sept., inst., I have taken into mature consideration the 
application, on the part of the British government, to suspend 
the discharge of the prisoner until further evidence of his guUt 
may be brought from abroad, and am of opinion that such ap- 
plication ought not to be granted. 
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In the first place, my decision on the question of the prisoner'B 
guilt, as founded on all the evidence which the British goyemment 
laid before me, was finally pronounced before any such appli- 
cation was made to me ; and the application is, therefore, not to 
postpone the examination, for that was brought to a close by 
my decision, but to open it again for the reception of further 
testimony, and that Aidthout any allegation that it has been 
newly discovered since that adjudication. Such, it appears to 
me, is the application ; and to grant it, would be quite irregular, 
and without sound precedent. 

In the next place, though there is no definite time within 
which such an examination must be brought to a close— 1 
mean an examination preliminary to a commitment for trial— 
yet the practice in this State has been like that in England, 
requiring it to be brought to a close within three days, unless 
some extraordinary circumstances should justify a longer delay. 

Now there is not in this case any such extraordinary cir- 
cumstance. It is the ordinary case of a complainant who fails, 
for want of evidence, to make out his charge, when, if the 
charge is true, the evidence that is wanting was just as much 
at his command, as any other part was. So that, in fact, the 
application is to detain the prisoner in custody until the com- 
plainant can supply the consequences of his own remissnesB. 
This would by no means justify so long a detention as is asked 
for in this case, if it woulft warrant any. 

In the third place, I entertain strong doubts whether, in any 
case of extradition, where the demanding government has failed 
to make out its case, it would be proper to hold the accused in 
custody until further evidence from home could be sent for and 
procured. I can find no warrant for such a proceeding, either hi 
the treaty, or the act of congress * but, on the other hand, an 
implication, at least, that the demand is to be made on evidence 
sufficient to warrant the arrest and detention of the accused. 

Under these circumstances, I have refused the application for 
delay, and discharge the accused from custody under my warrant 
Given under my hand and seal, at the city of New York, thif 

sixth day of September, 1853. 

J. W. EDMONDS [l. s.] 
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In the matter of Joseph Mobris. 

The act of the legislature passed April 12, 1858, giving a general form of a 
record of conviction in cases of summary conviction for vagrancy is not in 
violation of the Constitution. 

The prisoner sued out a writ of habeaa corpus, to test the 
validity of his commitment as a vagrant on a summary con- 
viction. 

The record of conviction was in a form sanctioned by a 
recent statute, which being a departure from the common law 
mode of procedure, and not providing for an appeal, it was 
contended was void, as being in violation of the Constitution. 

Edmonds^ P, J. : These cases are brought before us on 
certiorari to review the action of a justice at Chambers on 
writs of habeas corpus. From the returns to those writs it 
appeared that the prisoners had been committed to the peni- 
tentiary in the city of New York, on a summary conviction, 
as vagrants, and that the only record of the convictions was 
in the following form : 

Crrr ksd County of New Yoek, ss : 

The undersigned, one of the police justices in the city of 
New York, hereby certifies that Joseph Morris was this day 
before him on a charge of being a vagrant ; that he, the justice, 
made diligent examination of the matter, and upon due 
proof found him, the said Joseph Morris, to be a vagrant 
within the meaning of the law in such case provided ; and he, 
the said justice, did so adjudge. Whereupon, he, the justice 
aforesaid, did, by warrant under his hand and seal, commit 
the said Joseph Morris, so adjudged to be a vagrant as above 
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stated, to the penitentiary in said city, for the term of six 

months. 

In witness whereof, I, the undersigned, police justice afore- 
said, have hereunto fixed my hand and seal, this 26th day 
of April, in the year 1853. 

S. H. STUART, Pdice Justice. 

m 

This form of the record was defended under an act whidi 
passed tlie Legislature on the 1.2th of April, 1853, and was in 
strict conformity with that statute. That act was probably as 
extraordinary as any to which hasty and inconsiderate l^isla- 
tion ever gave birth, and was a greater invasion of the rights 
of personal liberty than is to be found in our statute book; 
hut yet. unless we can hold it to be in violation of the Consti- 
tutioij, we are obliged to permit it to he enforced, however 
strongly we may feel called upon to condemn its provisions. 
Summary convictions are coining very much into vogue with 
us. In Great Britain, from whose system of jurisprudence 
we have borrowed them, they have extended to about 100,000 
in a year, under their game, excise and police laws. But as 
they operate principally upon the poorer and lower clas8€8, 
they are permitted to endure, and to become a principal 
instrument in keeping those classes in subjection. The en- 
lightened judges of that country, who have for ages been 
distinguished for their firm defense of the liberty of the sub- 
ject, early discovered how prolific those convictions might be 
of oppression of the lower classes, and therefore they have, 
for a long time, adhered to a system of rules in regard to them 
which were calculated to, and did, afford protection against 
this manifest danger. That system required that a record of 
the conviction should be made out which should specify every 
act and fact on which the conviction was based, so that, by 
removing it to a higher court, the party accused might have 
the opportunity, which, in a country of laws, ought to belong 
to every one, of testing the question before some tribunal, 
other than the oppressor himself, whether he was lawfully 
convicted or not. This required necessarily, in tlie convicting 
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magistrate, considerable labor, skill and knowledge in the 
business in which he was engaged, and was, to be sure, some- 
times* pretty onerous upon the magistrate. Still the courts 
adhered, for the sake of personal liberty, with great strictness, 
to their rules. But as the Britisli parliament, yielding to tlio 
same impulse which has influenced our legislature, increased 
the range and number of these convictions, they deemed it 
advisable to lighten the burden on the magistrate, and they, 
therefore, in some cases, adopted a general form of a record, 
as our act of 1853 has done. But aware that by such a form 
they deprived the party accused of his former remedy of re- 
view, they never authorized it without providing another 
mode of review, so that the accused, thus deprived of his 
remedy by certiorari out of the King's Bench, might still have 
it by an appeal to the Quarter Sessions ; and thus, while they 
relieved the magistrates from the labor and the necessity for 
knowledge formerly demanded, they did not achieve that 
work at the expense of the liberty of the subject, or make the 
magistrate the final judge of the correctness of his own action 
where personal freedom was involved. In this State there 
was no general form of a record authorized until this recent 
act, and there was no mode by which the accused could have 
his conviction reviewed but in this court, to which the record 
could be removed and the action of the committing magistrate 
be scrutinized. During the time that I have been on the 
bench I have had occasion to discharge hundreds of persons 
fi-om the penitentiary because of erroneous records of convic- 
tions. So numerous were those applications becoming that I 
took pains, in a carefully considered opinion, to collate all the 
law on the subject, and spread it out so plainly that the police 
magistra'tes could not mistake it. This was done in the case 
of The People v. EUza PhtUipa^ reported in 5 New York 
Legal Observer, 130. (The views then put forth have lately 

been recognized in the Court of Appeals, v. HoUwter^ 

MSS.) This did not reach the evil, for the magistrates disre- 
garded the rule, sometimes finding it too much trouble, and 
sometimes erring on purpose to give room for the operation 
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of a habeas corpus. I, acjcordinglj, in January, 1849, deemed 
it my duty to call the attention of the grand jury to the sub- 
ject, and they made a presentment, from which it appeared 
that of 511 records of conviction only three were valid, and 
that of 746 vagrants in the penitentiary, 743 were unlawfully 
imprisoned, and were entitled to be forthwith discharged 
This was a state of things sufficiently alarming to awaken 
attention. Accordingly, at the request of the board of super- 
visors, proper forms were provided for the use of the magis- 
trates, and they were for a while adhered to. They were, 
however, still troublesome, for they still demanded labor, 
knowledge, and skill, until the statute in question interposed, 
rendering them all unnecessary. Now, under that statute, 
there is no mode in which the decision of a magistrate in a 
case of alleged vagrancy, can be reviewed. The only remedy 
provided is, that its second section confers on the committing 
magistrate, and one of the governors of the alms-house, the 
power to discharge the convict before the expiration of his 
term, but nowhere provides for a review of the action of the 
magistrate in the conviction itself. 

It may well be questioned, whether this second section of 
the statute is not void, because of this transfer of the pardon- 
ing power from the governor of the State, to one of the 
governors of the alms-house, but that question is not now 
before us. The only question here is, whether the first section 
of the statute, depriving, as it may, tlie accused party of all 
review of a judgment by which any one of us may, without 
a trial by jury, be imprisoned for six months, is a violation of 
the Constitution. 

The only provision of that instrument, at all bearing on 
the subject, is section 2, article 1, which enacts that "the trial 
by jury in all cases in which it has been heretofore used shall 
remain inviolate forever." But that does not affect the ques- 
tion before us, because that relates to the conviction, and this 
statute only to the review of it ; because a jury trial never 
has been used in cases of summary convictions. The statute, 
therefore, stands unaffected by the Constitution ; but it ib 
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none the less to be deprecated, for it already acts upon more 
than 2,000 of our people every year, and the number is con- 
stantly increasing, and it may be made to act upon every one 
of us, male or female, young or old, rich or poor, high or low. 
The remedy, however, is not in this court, but in the l^sla- 
ture. Our duty is dischai^ged when we hold, as we must, 
that the law is not unconstitutional, and aflirm the judgment 
below. 
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Before Edmonds, Justice. 



Huirr V. Osowxll. 

An action for partition cannot be maintained without an averment tliat the 
parties are in poeeeBBion as weU as seized. 

One tenant in common cannot convey to a stranger a spedfio lot or parcel 
of the land held in common. 

Such a conveyance^ though it would not pass the legal estate to the grantee, 
mi^ht operate as a transfer of an equitable interest, and as such be re- 
garded and considered on final partition. 

Tms was a suit for the partition of lands, and came on to 
be heard on complaint, answer, and reply. 

From those proceedings, it appeared that William S. and 
James Hart, were seized in fee, as tenants in common, of 
twenty acres of land in Orange county. James Hart pretend- 
ing to own the whole lot, conveyed the whole of it to Robert 
Crowell, who conveyed to the defendant, Beattie, the north 
half of the lot, and, after such conveyance, died, having made 
his will, whereby he devised to the defendant John Crowell, 
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one acre of the lot, to be taken from the west side thereof 
and devised the rest of his interest to the other defendant, 
Benjamin Crowell. 

McEmsocJc for plaintiff. 

Brown for defendants. 

Edmonds^ J, : Two questions were presented on the aiga- 
inent. One was, whether plaintiffs could have a partition 
without averring that the respective parties were in possession, 
and the other was, whether, as the defendants were not 
seized as tenants in cominon with each other, though severallf 
seized, in common with the plaintiffs, partition of the whole 
premises could be decreed in one suit, and if not, whether 
the complaint was not defective in joining, in one snit^ two 
sepai*ate causes of action against different persons. 

The want of an averment that the parties to the suit were 
in possession of the premises sought to be divided, is undonbt- 
edly a defect in the complaint. The statute requires that 
they should not only hold in common, but that they should 
be in possession. (2 R. S. 317, § 1.) 

This was a change in the law made by the Revised Statutes. 
Before that time the statute did not require the parties to be 
in possession, though it was intimated otherwise in the Court 
of Errors, in Clapp v. Brorruighcmb (9 Cowen, 530), becaise 
as seizin imports possession, and the appropriate issue in par- 
tition is non inrnnvl tenenty so the parties cannot be regard- 
ed as holding together unless their possession, as well as their 
titles, are in common. The judgment in partition does not 
change the possession, it merely determines the rights as to 
each other between the parties, hence an ejectment would be 
necessary to obtain possession. To remove these doubts and 
diflBculties, our statute required that in all proceedings by 
petition for partition, the parties should possess, as well as 
hold, in common, and conferred on chancery the power to 
decree partition as given to the common law courts, and in 
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like cases. (2 B. S. 329, § 79.) Hence the complaint is defec- 
tive in not averring possession, but it may be amended in that 
respect now, and I allow snch an amendment on payment of 
the costs of the term. 

The other objection is much more serious, and necessarily 
involves the question whether one tenant in common can 
grant during the joint holding any thing less than his entire 
interest, or any thing else than an undivided interest in the 
whole premises. For if he could be permitted to grant his 
interest in any particular part, and his grant could take effect, 
it would be virtually giving him his selection of tlie part of 
the premises to be allotted to him, and tliat maugre the will 
of his co-tenant. Thus in this case the co-tenant in one of 
his grants conveyed the north half of the lot, so that in 
order to render his grant effectual the north part must be 
allotted to him on partition. Hence it has been held {Porter 
V. nm, 9 Mass. R. 34; Banilet v. HarUm 12 Id. 348), that 
a co-tenant cannot convey any specific part of the land to a 
stranger. So that if the proceedings for partition were at 
law, the conveyance must be disregarded, or at least that there 
must be several writs of partition, inasmuch as the parties did 
not hold msimul etjpro i/ndwiso, and were not all interested 
in the same subject-matter of the partition. Equity, how- 
ever, could give relief in such case, and in decreeing partition 
could have regard not merely to the legal rights of the orig- 
inal tenants in common, but to the equitable rights of those 
to whom had been conveyed an undivided interest in specific 
parts. So that as the grants are not good as conveyances of 
a l^al estate, they are to be regarded as conveying the equi- 
table interest of the grantor. Thus, if the north half of the 
lot shall be found to be exactly equal to, or greater in value 
than the south half, then Beattie is to be regarded as equita- 
bly entitled to the whole interest in the premises of the 
original tenant in common, James Hart. But if it shall be 
found to be less in value, then the surplus is to be allotted, 
ono-tenth part thereof to John Crowell, and nine-tenths to 
Benjamin Crowell, 
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This would be conformable to the principle laid down in 
Story V. Johnson (2 Young & Collyer^B Exchequer R 586, in 
equity), and that principle can properly be applied here, 
because this is not a petition for partition at law, bat a 
suit brought under the Code of Procedure, where the court is 
at liberty to apply to the subject-matter of it, both legal and 
equitable principles. 

There will, therefore, be the usual decree for partition or 
sale of the premises if they are so situated that partitioii 
cannot be made, with particular directions as to the interests 
of the respective parties, agreeable to the views before stated. 
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Blakely v. Cueoaden. 

A Yolontary aBBodation, formed for legal ptuposes, but not inoorpoiated, 
may maintain an action for the recovery of its jost property in the naxD6 
of its proper officer, without being under the neoeesitj of making aU the 
members of the association parties. 

This was an action brought by the plaintiff, as mast^ of a 
lodge of Free Masons, who had dnly received a charter from 
the grand lodge, to recover from the defendant, money in hia 
hands belonging to the association. 

The defendant demurred to the bill of complaint for want 
of parties, insisting that all the members of the lodge should 
be brought in, and also that the bill assumes that the lodge 
is an incorporation, without averring that it is so, and giving 
tlie defendant an opportunity of controverting it 

Edmonds^ J. : The general rule is that all parties in inter- 
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est must be made parties to the suit. But there are excep- 
tions to this. One is, where the question is one of common 
interest, and one or more sue for the benefit of all. 

Another exception is, where the parties form a voluntary 
association for public or private purposes, and those who sue 
may fairly be presumed to represent the rights and interests of 
the whole. (Story Eq. PI. § 9Y, §§ 107 to 115 ; Bicha^dsm 
V. Hastmgs^ London Jurist, March, 1844, p. 208.) 

In the first case it must appear that the parties are too 
numerous to be all brought in, and that the suit is brought 
for the benefit of all. But in the latter case it is only neces- 
sary to allege that the suit is brought for the benefit of all. 
This bill contains such an allegation, and prays that the 
money may be ordered to be paid to the plaintiff, as master 
of the lodge, for the benefit of the society, and the demurrer 
admits, not only that the money in the defendant's hands 
belongs to the society, of which the plaintiff is the presiding 
officer, but that also, by virtue of his office^ he is entitled to 
act as trustee for the society in respect to their funds. 

This, then, is clearly a case within the exception to the rule, 
and while, on the one hand, to require of all the members of 
a numerous and fiuctuating body to be made parties, might 
amount to a denial of justice, it is very evident, on the other 
hand, that the defendants would be safe in paying the money 
to the plaintiff in this suit, and could be adequately pro- 
tected against any demand for it from any other quarter. 

The objection, for want of parties, must be overruled. 

Another objection, however, is urged by the demurrer, and 
that is, that the plaintiff assumes in his bill the title of a 
corporation. He decribes himself throughout as master of 
the lodge, and in that capacity brings his suit. 

The only case I find which goes to sustain the position 
taken by the demurrer in this respect, is Iloyd v. Loarmg (6 
Ves. 773). It is true that Story in his Equity Pleading (§ 
497), recognizes the principle in the language used by Lord 
Elden in 6 Yesey, but none of the cases which he cites, except 
that, sustain his position, and he overlooks the great doubt 
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and hesitation expressed by Lord Eldon in the case, and the 
fact that he virtually overruled his decision in that very case. 

Perhaps in the broad language used by Story, viz.: that if 
a voluntary association, not incorporated, should affect to sue 
in the style and character of a corporate body, the bill would 
be demurrable, the doctrine might be properly sustained. But 
I should very much doubt the propriety of sustaining it in 
the case which he puts, where to make out their title to sue in 
behalf of a voluntary association, the plainti£& should set out 
their constitution and by-laws, and the stations wliich they 
occupied under them. Such a case would rather come under 
the rule stated by Lord Eldon, that individuals forming a toI- 
untary association, may as individuals, and not as a society, 
have such a joint interest in property that this court will 
take notice of it. 

The decision of Lord Eldon was in 1802, and is not bind- 
ing on this court as authority, and I can find no case in this 
country where it has been followed. 

It was founded upon the idea that the court ought not to 
sit to determine upon charters granted by persons who have 
not the prerogatwe to grant cJiarters. The alarm expressed by 
the Lord Chancellor at the invasion of this prerogative, will 
not be likely to be participated in here, and our courts will 
not find themselves called upon so strongly to resist the mere 
appearance of such invasion. 

I should, therefore, hesitate about incorporating the princi- 
ples of that case into our jurisprudence. 

But even if it were incorporated, I do not see that it would 
affect this case. 

Here the plaintiff describes himself as master of the lodge, 
and sets out the constitution, etc., of the fi'atemity for the 
purpose merely of showing his right to sue as trustee for the 
society, and of showing that the right assumed by Bennet to 
release the claim against the defendants was unfounded, and 
he prays that the money owing by the defendants may be 
paid to him for the said society. 

It would be a somewhat extravagant construction of this 
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language, to hold that this statement of his title to sne for 
his associates was " a great affectation, of a corporate charac- 
ter." Ho had no such purpose. 

TJpon all the grounds taken I must overrule the demurrer. 
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Dana v. Western, Executor, etc.. 

An execator, to whom hj the wiU no anthority over real estate was given, 
who has nevertheless assnmed such authority, and received the rents and 
profits thereof, may be called to account by a creditor of the decedent as 
trustee. 

Though such accounting may not be comx)ell6d before the surrogate, it can 
be compelled in this courts in an action properly framed for that purpose. 

In such case it is not necessary that each creditor should bring a separate 
Action ; one may sue for himself and others. 

In this case the defendant, by the will creating him execu- 
tor, was vested with power over only the personalty of the 
testator. He, however, took possession of the real estate and 
received the rents and profits. 

On an accounting before the surrogate, to which the ex- 
ecutor was cited by the creditors, he withheld all account of 
his receipts from the real estate, on the ground that that 
o£5cer had no jurisdiction. 

This action was then brought by this plaintiff in behalf of 
himself and other creditors, and sought to hold the defendant 
to account as trustee for the creditors. 

To the bill of complaint, which was filed on the equity 
side of the court, the defendant interposed a demurrer. 
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Ed/monda^ J. : The principal objection taken by the demur- 
rer fieems to be, that the surrogate alone has jnrisdictioii OTer 
the snbject-matter of this suit. 

'This objection is made bj the same pleading that admits 
that on the accomiting before the surrogate, the defendant 
withdrew the account of the rents and profits of the real 
estate, from the consideration of that officer, because he had 
no jurisdiction over it. 

The effect of this course of proceeding would be, that there 
would be no means known to our law by which a crcdit(»' 
could reach, in the hands of an executor, the proceeds of real 
estate which have come to his hands without authority of the 
will, or the letters testamentary under which he acts. 

The jurisdiction of chancery, in matters relating to the 
administration of assets of deceased persons, has long be^ 
established and exercised, and cannot be abandoned, unless 
expressly taken away by statute. It is founded on the prind- 
, pie of a trust, whose execution it is the peculiar provinee of 
a court of equity to enforce, and if we advert to the cases on 
the subject, we shall find that trusts are enforced, not only 
against those persons who are rightfully possessed of trnsfc 
property as trustees, but ai^ against all persons who come 
into the possession of the property, with notice of the trust 
And whoever so comes into possession, is considered as boimd,* 
with respect to that special property, to the execution of the 
trust. (1 Story Eq. Jur. § 533.) 

But the jurisdiction goes farther than merely to execute a 
trust. It exists on other auxiliary grounds, namely, the tak- 
ing of accounts, the compelling a discovery, and the consider- 
ation, that in equity alone can a plain, adequate, and complete 
remedy be found. (Id. § 534.) 

, In every aspect, therefore, this court has jurisdiction. If 
the defendant acted as executor in receiving the rents of real 
estate, and the avails of wood cut therefrom, he acted in the 
execution of trust, for which he is accountable in this court 

K he did not have authority so to act, either under the will 
or his letters testamentary, but has so acted and dealt with 
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the trust property with knowledge of the trust, he is also 
accountable in this court. 

And in either aspect he is accountable to the plaintiff, 
whose debt has been established in the proper forum ; for to 
the extent of that debt, defendant was trustee for the plaintiff 
for any of the testator's property which has come to his hands, 
and is liable for the payment of his debts. 

The othw objection taken in the demurrer is equally unten- 
able. It may be, that in a suit against heirs and devisees 
under the Sevised Statutes, each creditor must file his separate 
bill, and one cannot sue for himself and others, but that is 
not the case in a proceeding against an executor or adminis- 
trator. In such case one may sue for himself and others. 
{Rogers v. Kmgy 8 Paige, 210 ; BvM8 v. Oenung^ 6 Paige, 
256.) 

These considerations are enough to sustain this bilL 

Demurrer overruled with costs. 
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MoLeans, ex'rs of Walgbovs, v. Maodonald. 

A devise over is not good as a oontingent Temainder, when Umi^ on a 
prior estate in fee simple, absolute. 

It is not good as an executory devise, where it could be destroyed, or pre- 
vented by an alteration of the estate, out of, or after, which it would arise. 

Parties entitled to receive the rents and profits of land, have such a subsist- 
ing^ interest in the premises claimed, and a right to recover the same or 
the possession thereof, as to be able to maint>«,in ejectment under our 
statutes. 

This was a special verdict in an action of ejectment, which 
found that Samuel Walgrove, by his last will, devised to his 
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wife Hester, all his real estate to be at her entire dispoeal, 
bnt, should any part thereof remain unsold at the time of 
her decease, he gave the same to his children, to be equally 
divided among them. Hester died, not having di£^)06ed 
of that real estate, a portion of which was conveyed, afier her 
death, to the defendant, by the children of Samnel Walgrove, 
who claimed to take under the devise, over. Hester 
made a will, devising, her estate to the plaintiffi, as trustees, to 
convert the same into money, and to invest the same on bond 
and mortgage, and to collect and receive the income and 
profits thereof, and to apply the same, during two lives named, 
to the use of certain of her children. 

jEdmandSj J. : The devise to Hester Walgrove, giving to 
her the absolute disposal of the property devised, gave to her 
the fee. 

The limitation over, after her death, was not good as a con- 
tingent remainder, because such a remainder cannot be limited 
on a prior estate, in fee simple absolute. {PeU v. Brown^ Cro. 
Jac. 590; PresUm v. F&mkeU, Willis, 164; 1 Sanford Ch. 5. 
276.) 

It was not good as an executory devise, because it could be 
prevented or destroyed by an alteration of the estate, out oi^ 
or after, which it would arise. (Cruise's Dig. Tit. Devise, Ql 
17, § 13 ; Jackson v. BvU^ 10 J. K. 19 ; Jackson v. BMins^ 
10 J. E. 537.) 

The limitation over, therefore, was void, and Mrs. Walgrove 
took an absolute estate in fee simple, which she could devise, 
or which would descend to her heirs. 

This is the well settled law of the land, and we are not at 
liberty to depart from it, however much we may regret itB 
manifest destruction of the intention of the testator. 

The rule, that an executory devise cannot be prevented 
from taking effect by any alteration whatever on the estate 
after which it is limited, is an inflexible one, and was adopted 
in order to prevent perpetuities by means of such devises. 
The rule still continues, though the reason for it has coaeed 
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with US, inasmuch as our statutes have sufficiently guarded 
against perpetuities ; and inasmuch as the rule can hardly ever 
be applied without defeating the intention of the testator, it is 
to be regretted that the rule has not passed away with the occa- 
aion ^t. That, however, is solely within L province of 
the legislature. It is the business of the courts to administer 
the law as they find it. In this case, we find it very well 
Bettled that this limitation over is void. 

The next point to consider is, the objection that, under our 
statute, the plaintiff are not seized of • such an estate as to 
authorize them to bring the action of ejectment. No person 
can recover in ejectment, unless he has, at the time of com- 
mencing the action, a valid subsisting interest in the premises 
claimed, and a right to recover the same or the possession 
thereof. (2 K. S. 303, § 3.) 

It is claimed that the devise to the plaintiff vests no estate 
in them, under § 56, 1 B. 8. 729. But the answer is, that 
they are empowered to receive the rents and profits, and 
therefore that section does not apply to them. Their trust is 
a valid one under section 55 of that statute, for it is one to 
receive the rents and profits of lands, and apply them to the 
use of any person, during the life of such person, and under 
section 60, such a trust vests the whole estate in the plaintifib, 
in law and equity, subject only to the execution of the trust. 

-The plaintiffi, therefore, are entitled to judgment on this 
verdict. 



896 EDMONDS' SELECT CASES. 

DeBanm and ThisUe ▼. The Qty of New York. 

NEW YORK SPECIAL ^TEKM. 

JXTITB, 1868. 

Before Ebmondb, Justice. 



DEBAinc AND TmsTLB V. Thb Otit op New Yobx. 

A mere tax-payer, in a municipal corporation, has no right to majntaiifc aa 
action to restrain the corporation from a particalar exerdse of its cozpo- 
rate powers. The remedy is, by suit brought by the State, through, its 
legitimate officer, the attorney-general. 

In this case, the corporation of New York had made a 
contract with the defendants, Buss and Beid, to pave certain 
streets of that city. The plaintiff, as mere tax-payers, and 
not as parties aggrieved by the measure, brought their action 
to restrain the performance of the contract, on the groimd 
that it was an improvident one, and an usurpation of power 
not conferred on the corporation. EnMOims, J., refused the 
injunction, and £rom his decision an appeal was taken. 

Upon the question whether a tax-payer had a right to 
maintain such a suit, the judges of the Supreme Court in the 
district of New York were divided in opinion, two of tbem 
— Edwards and Eosbvblt — holding that a tax-payer had 
such a right, and two of them — Edmonds and Mosiuo — 
holding the opposite opinion. 

The question came before the court at general term, all 
five of the judges of that district sitting in banc. 

A majority of the court, Mitohell and Kosbvelt, deliver- 
ing opinions, held that the tax-payer had such a right. Ed- 
monds and MoBRis dissented. 

The opinions of Mitchell, Bobevelt and Mokbib, JJ., 
were published in the report of the case, in 16 Barb. 392. 

The opinion of Edmonds, J., on reding the injunction, 
has never been published, but is now reported, because ite 
views were afterward sustained by the Court of Appeals, in 
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DooUMe V. Supervisors of Broome Caimty (18 New York 
^Reports, 155). 

Edmonds^ J. : In this case, these plaintiffs, as tax-payers 
in the city of New York, for themselves and other tax-payers, 
have filed a complaint asking that the common council of the 
city may be restrained from making a contract with the de- 
fendants, Buss and Beid, for laying a portion of the streets 
with the Buss pavement. A preliminary injunction is not 
asked for, but a permanent one, to restrain the defendants 
from acting under a resolution then pending in the common 
council, and not finally acted upon ; and it is also prayed that 
such resolution, thus incomplete, may be adjudged by this 
court to bo corrupt, fraudulent and void. 

The grounds on which this relief is sought are briefly these : 

1. That the taxes of the city have, within the past few 
years, greatly increased by reason of the waste, negligence 
and corruption, of the common council. 

2. That there were two applications before the common 
council, whereby the work proposed could have been done 
much cheaper, and they were improperly rejected. 

3. That the resolution in question was sought to be passed 
by direct bribery from Buss and Beid to the majority of the 
common council. 

4. That the price proposed to be paid to Buss and Beid 
was excessive and unreasonable, and was so made for the pur- 
pose of enabling them thus to bribe the common council. 

6. That the resolution is illegal, as it violates several pro- 
visions of the statute, namely, that it is not based on state- 
ments previously made by the proper executive officer ; that 
it usurps executive power, and that it takes the power from 
the officer to whom it properly belongs, and confers it on one 
to whose department it does not belong. 

6. That the resolution was finally hurried through the com- 
mon council, in order to evade a bill then pending in the 
legislature, and subsequently passed into a law. 
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Sach is the case as presented on the part of the plaintiffi, 
on which, without hearing the defendants, they were restrained 
by a preliminary injunction. The defendants have, however, 
now been heard, and I shall inquire, first, how the case stands 
under their explanations and answer ; and, second, how &r it 
is competent or proper for the court to interfere in the case thus 
made out by the evidence on both sides. 

As to the first allegation, that the taxes have greatlj 
increased within a few years by the waste, negligence, and 
corruption of the common counqil, no answer is made. The 
charge extends back a period of eight years, and none of the 
parties to this suit seem to feel themselves called upon to 
defend the former members of the common council fi*om this 
swec2)ing charge. And if that part of the complaint had not 
been stricken out as irrelevant to the matter in hand, I should 
be obliged now to hold those persons who are not now in 
court, and cannot be heard on the charge, as oonfessedlj 
guilty of most foul corruption. It is painful enough for me 
to meet with charges of corruption so freely made against 
those who at present constitute our chief municipal authority. 
But it would be still more painful if I were compelled to 
regard the charge as distinctly made out against all who have 
administered our affairs for the last eight years. I am, how- 
ever, saved that necessity by the amendment that has been 
made, though I must not overlook the fact that the charge 
was in the complaint, and could not then be erased, when the 
application was originally made and granted for the prelimi- 
nary injunction. 

As to the second charge, that other proposals, more advan- 
tageous to the city, were rejected, it is answered that Ross 
has a patent right, and, under the supreme law of the land, a 
monopoly for making that peculiar form of pavement, and 
that, under those laws, he has the same right that every other 
holder of a patent in the country has, to demand compensa- 
tion for his invention. 

As to the third charge, that this resolution was sought to be 
passed by direct bribery, while it is made only on " infonna- 
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tion and belief," a mode of statement which, under the roles 
and practice of the courts, is never sufficient to sustain an 
icjanction, it is met, on the other side, by the positive and 
unequivocal denial of Buss and Eeid, and all the members of 
both boards who voted for the measure. The charge, there- 
fore, is to be regarded, according to the well established prac- 
tice of the court, as overthrown, and not to be considered in 
determining the question before me. 

As to the fourth, charge, that the price proposed to be paid 
Buss and Beid is excessive and unreasonable, it is met by a 
statement by them, under oath, and by reports of the commit- 
tees of the common council, which may or may not be satis- 
factory to those who are clothed with the power of acting 
upon the subject. 

The fifth charge has three propositions. First, that the 
resolution was not based on statements previously made by 
the proper officer. The act to amend the charter, passed in 
184:9, enacts (section 7) that no money shall be drawn from 
the city treasury unless previously appropriated, and all 
appropriations shall be based upon specific and detailed state- 
ments in writing of the several heads of departments, through 
the comptroller. The resohition in question appropriates 
$50,000, but does not appear to be based on any statement as 
required by this statute. 

Whether this enactment is merely directory, as has been 
held in respect to the provision of the charter of 1830, requir- 
ing the ayes and noes to be taken, or is so essential as to 
render void any act disregarding it, is a question which it is 
not necessary here to discuss. 

The second proposition is, that the resolution usurps execu- 
tive power. The first section of the act of 1849 vests the 
legislative power of the corporation in the common council, 
and the ninth section vests the executive power in the mayor 
and heads of departments, and prohibits the common council, 
or any of its committees or members, from performing any 
executive business whatever, except such as may be specially 
imposed on them by the laws of the State. 
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The statute is very indefimte as to what is executive^ and 
what legislative power. One thing seems certain, that all 
appropriation of money is clearly legislative, while the ** open- 
ing, r^^ulating, and paving streets," and providing supplies 
for them, are executive. The legislative power is nowhere 
defined, but there are various provisions, establiahing execu- 
tive departments, and defining their respective duties, whenoe 
it would seem that what is not thus defined as executive, 
must continue to be legislative, for the reason that when the 
act passed , the common council was the general reoeptade of 
municipal power, and the departments took only what was 
expressly given them. To that effect is section 21, which 
declares that the several executive departments, and the offioera 
and clerks thereof, shall be subject to the legislative regulation 
and direction of the common council, so fSEur as the same ^all 
not be inconsistent with that act. 

Thus, it isjnanifest that the general regulation and direc- 
tion of the several executive departments, is a part of the 
l^slative power of the common council, wherever it is not 
expressly r^ulated by statute. 

Xow, it is conceded in this case that it is within the l^is- 
lative province of the common council, to direct the streets to 
be paved as provided in this resolution, but, it is insisted, the 
designation of the persons who are to do it, and the price at 
which it is to be done, is executive, and therefore belongs to 
the head of a department, and not to the conmion council — 
in other words, that the common council might direct that 
the pavement should be laid, but that it was for the head of 
the department to determine who should do it, and on what 
terms ; and that the only remaining power of the common 
council would be to appropriate the money which might be 
necessary to enable the head of the department to carry out 
any contract which he might make — the terms of such con- 
tract being entirely and exclusively within his controL 

Such is the claim set up by the plaintifiEs in this regard, imd 
it may be a subject for future consideration whether it is well 
founded or not. 
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The remaming branch of tids charge, namely, that the 
resolution takes away the power of executing it from the 
street department, and confers it on the department of repairs 
and supplies, seems to me to be well grounded. The latter 
department has, under the statute, cognizance only of repairs 
and supplies for public pavements, while it is the street depart- 
ment, alone, that has cognizance of paving. 

The sixth charge, that the resolution was hurried through 
so as to forestall the act of 1853, is unnoticed by any of the 
parties. 

Thufl, then, the case stands before me. It is conceded that 
the resolution was hurried through the common council, so as 
to forestall the act of 1858. It is established that there were 
two propositions before the common council to do the work 
cheaper than was proposed by the resolution ; that the appro- 
priation was not based on any previous statement from the 
proper department, and that the whole work was placed under 
the charge of the wrong department. It is doubtful whether 
it proposes a usurpation of executive power, or provides for 
an unreasonable and excessive compensation ; and it is denied 
and controverted that there was any corruption or bribery in 
the case. 

And the remaining question is, whether, under such cir- 
cumstances, it is competent or proper for this court to inter- 
fere, by injunction, either preliminarily or final. 

I approach this part of the subject with unfeigned diffi- 
dence, because I am constrained to differ in opinion with 
several of my brethren on the bench whose opinions I have 
ever regarded with respect, and because I may very well from 
thence apprehend that I may err. But I can truly say, with 
one of the ancient judges : " It is a consideration of great 
comfort to me, that, if I do err, my judgment is not conclu- 
sive to the party, but my mistake will be rectified, and so 
injustice not be done." 

I have ever looked with alarm upon the interference of the 
judicial with the executive or legislative departments of the 
government ; and whenever it has been necessary for me, as it 
61— vol 2. 
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has Bometimee, to weigh a legislatiye enactment in the scales 
of the Constitution, I have endeavored to do it with a can- 
tiouB, prudent, pains-taking, as well as fearless hand. And I 
have been the more anxious of late, from the alarming in- 
crease of discretionary power which has in this State, within 
the last few years, been thrust upon the judiciaiy, until I 
have trembled for the permanency of a system thus beset with 
temptation and trial at its every step. Undoubtedly one of 
the wisest and most salutary principles of our institutions, 
has been the duty which has devolved upon the judiciary, of 
restraining executive or legislative usurpation upon consti- 
tutional law. Unfortunately there has been nothing but its 
own sense of propriety to restrain judicial usurpation ; and 
its usual mode hitherto of restraining the other departments 
has been not by prohibiting the act, but by declaring it void, 
and that no rights could be acquired under it Thus it was 
that the Supreme Court of the United States nullified our 
insolvent and steamJ>oat laws, the stop-laws of some of the 
western States, and the anti-slavery laws of Pennsylvania. 
And thus, in a recent case, did our Court of Appeals over- 
throw the act for the enlargement of our canal^ 

This principle of our* institutions we do not inherit from 
England, with the great mass of the common law which gov- 
erns us, for there the parliament was r^arded as onmipotent; 
but it is, in a great measure, indigenous to our country, arising 
from the fact of our having written constitutions designating the 
powers and duties of the different departments of government 
It was put forth in the Federalist^ No. 78, and in less than 
five years after the adoption of the Constitution it was asserted 
by our courts. (1 Kent Com. 450 ; 2 Dallas, 410.) 

It has been maintained since by a long series of decisions, 
and almost, if not uniformly, not by restraining legislative 
action, but by declaring it void. 

Now, even if it were in the power of the courts to restrain 
legislative action, it would require a clear, marked, and une- 
quivocal case of legislative usurpation, and against wfaidi 
there was no other remedy, that could induce me to depart 
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from a practice which thus sprung up in the infancy of our 
country, and has been thus steadily adhered to by the sages 
of the law for more than fifty years. 

This is not such a case. It is conceded on all hands that a 
pajt, at least, of the obnoxious resolution is an imequivoca] 
exercise of l(^slative power, and, after it shall have passed, 
the remedy would be ample and complete in any of the heads 
of departments within whose province it might come, refusing 
to execute it as a void law, and thus the question be properly 
brought before the proper tribunal for final adjudication. 

It will be observed that I am not discussing the question 
whether the act of the common council is right or not, but 
merely whether, if it be wrong, it is proper for the court to 
interfere, by its strong hand, and its extraordinary power of 
injunction. Odi accipitrem qm Bern/per vwet in a/rrrvis. And 
much do I prefer, so far as I may be allowed any option, ad- 
hering to the practice which has obtained from the very foun- 
dation of our government, and jfrom which I see no good 
reason to depart. 

Still I am free to confess that if this was the only considera- 
tion that pressed upon my mind I should hesitate about de- 
parting from the ruling of my brethren on a kindred subject, 
for I should be bound to suppose that such obvious considera- 
tions had not escaped the attention they deserved at their 
hands. But there is a view which is controlling with me, and 
to which it is evident their attention has not been called. I 
do not find in any of the opinions to which I have been re- 
ferred, any reference to the Revised Statutes which I suppose 
disposes of the question before me. 

In this case the suit is brought by two of a great number 
oi tax-payers, and, if it can be sustained, then all the rest of 
the tax-payers in the city may also bring their suits, not only 
in r^ard to this particular matter, but in regard to any other 
within the scope of the legislative powers of the corporation. 
Thus might arise an amount of litigation that would be over- 
whelming. 

It is true that such a consideration does not disprove the 



404 EDMONDS' SELECT CASES. 

DeBaun and Thistle v. The City of New Yoik. 

jurisdiction of the court, nor does snch reasoning from 
extremes always lead to jnst conclusions ; but it must not be 
overlooked, for it may be of importance to Bee where the 
principle under which we act will lead us. Far, however, as 
it may conduct us, it might be necessary to follow it, if the 
court should be satisfied that there was no other remedy 
against usurpation by corporations. Such, indeed, I see was 
the consideration pressed upon the court in one of the caseB, 
and the learned judges might well have been startled at the 
bold proposition that was put forth by one of the counsel, 
and which seemed to claim an entire immunity for municipal 
corporations. 

The mistake was in overlooking our statutes on this sub- 
ject. Several English cases were referred to, on those aign- 
ments as well as on that before me, which grew out of the 
^British corporation reform bill which passed in 1835. Though 
respectable for their source, they are of no binding force with 
us, because we have a statute of our own, passed in 1830, 
amply providing for such a case as this. It is that statute 
which has been overlooked in the consideration of these cases, 
and it provides a complete and ample remedy. 

I refer to Art. 2 of Title 4 of Chap. 8, of the 3d part of 
the Kevised Statutes (2 K. S. 462), entitled " Of proceedings 
against corporations in equity." 

It provides that, on a bill being filed by the attorney-general, 
the court may restrain, by injunction, any corporation fix)m 
assuming or exercising any franchise, liberty or privilege, or 
transacting any business not aDowed by the charter of such 
corporation. 

It also provides that in certain cases an injunction may also 
issue, as well on the application of a creditor or stockholder 
as on that of the attorney-general. 

This statute grew out of a decision of Chancellor Kent 
{Attorney-General v. UUca Ins. Co.^ 2 J. C. R. 391), in 
which he held that the restraining a corporation by injunfr 
tion, from usurping a franchise, was without precedent; that 
the process of injunction was too peremptory and powerful 
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in its effects to be used - in such a case without the clearest 
sanction; and that he "should better consult the stability and 
utility of the power of the court by not stretching them be- 
yond the limits prescribed by the precedents. 

Such was the state of the law when our Bevised Statutes 
were proposed, and they provided an adequate remedy, and 
r^ulated its exercise in the case of all corporate usurpations, 
except only in cases of libraries, religious societies, and certain 
schools. 

Why should this statute be entirely disregarded, and vir- 
tually be repealed, as it will be if such proceedings as this be 
sanctioned? 

K these plaintiffi, or any other tax-payer, have cause of 
complaint, their remedy is very plain. Let them go to the 
attorney-general, the law officer of this State, and, in the lan- 
guage of the statute, give him " satisfactory proof that the 
defendants complained of have usurped, exercised, or claimed, 
any franchise, privilege, liberty or corporate right, not granted 
them," and then it will at once be his duty to intervene, and 
by taking proper proceedings in behalf of the whole people, 
save the infinite confusion and mischief that must spring up 
from tolerating a practice unprecedented in courts on this side 
the water, and which opens an endless flood of litigation to 
thousands upon thousands of cases. 

I repeat, that if this proceeding can be sustained, it will be 
virtually repealing, and, at least, entirely disregarding a very 
important statute, under which we have acted for near a quar- 
ter of a century, and which was regarded at the time, and 
justly so, too, as a wise reform in the law touching corpora- 
tions, a reform which the British legislature afterward fol- 
lowed, and which has been too salutary in its action with us 
to be slighted or disregarded. 

For these two reasons, then, first, that the uniform practice 
of our courts since the establishment of our institutions has 
been to reach void enactments by declaring them void after 
they are passed, and not by restraining them while in process 
of l^islation, and, second, because our legislature has provid- 
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ed an ample remedy, which this procSiseding interferee with, 
I am of opinion that the injunction in this case was improp- 
erlj granted, and must be dissolved. 

It will be observed, however, that in coming to this conda- 
sion I confine myself to the consideration of the powers of 
this court, and do not mean to touch the question whether 
the action of the conmion council is right or wrong. Asd in 
doing so I depart in some measure from opinions expressed hj 
some of my brethren, because the statute, on which I mainly 
base my decision, has not been, in this connection, presented 
to their consideration, and can, in this manner, be most pro- 
perly, and without injury, laid before them on appeal from 
my decision. 



TOMPKINS COUNTY OYER AND TERMINER 

AuaxJBT, 1845. 

Before Edmonds, Circuit Judge, and the Judges of the Com? 

mon Pleas. 



The Pboplb v. Gellet. 

Trial for incest. 

Examination bj direction of the court of the partieeps eriminU 
The court's directing the jury to acquit the prisoner. 
Applause and disorder in the court room, and its punishment. 

The defendant was indicted for incest with his daughter 
He was a miller and farmer by occupation, an industrious, 
prudent man, of very fair character, and of an affectionate 
temper. His wife was a woman of feeble health, very intelli- 
gent, and a pious member of a church. Between the husband 
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and wife, and between them and their daughter, there was 
great affection. The daughter was about sixteen years old. 

The prisoner was in the habit of working on bis farm in 
the day-time, and running his mill at night, till it was bed- 
time. While thus at work in the mill, his daughter was 
accustomed to spending the evening there with him, and 
when his work was finished, she walked up to the house with 
him, sometimes leaning on his arm, and sometimes with her 
arm around his waist and his arm around her. 

They were in the habit of going to church on Sundays in 
a one seated wagon — the father, mother, and daughter, 
together ; the daughter sometimes sitting on her father's lap, 
and sometimes on the same seat with, and between, her 
parents. 

While living in this confidential manner, a man by the 
name of Welsh from a neighboring town, some twenty years 
older than the daughter, who dealt in buying and swapping 
horses, and who was a class-leader in a Methodist church, 
paid particular attention to the daughter, and was a frequent 
visitor. The prisoner told her that he did not like the man 
— he was afraid of him, and advised her to refuse his visits, 
and have nothing more to do with him. She followed his 
advice, and at her suitor's next visit, she told him he must 
not come again, and gave her father's dislike of h\m as her 
reason. He became very angry, and left her. 

At an ensuing court which sat in that county, an indict- 
ment for incest was preferred by the grand jury against the 
father, without any previous arrest or examination of him. 

The testimony in support of the prosecution was that of 
several companions of Welsh, who swore that they had, on 
several different occasions, watched the prisoner's house from 
the outside, in the evening, in company of, and instigated by 
Welsh, and by standing on a fence fifty or sixty feet from the 
house, had been able to look into a window in the second 
story, and had seen the prisoner go to bed with a female, 
whom they supposed and believed was his daughter. 

In opposition to this, it was testified by a large number of 
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the neighbors, that on three different occasionfi they hud 
examined the house, fence, and premises, and that it was im- 
possible to see, as had been testified on the part of the prose- 
cution, and particularly impossible to identify, any person 
within the house, or to tell the difference between prisoner's 
wife, and daughter, at that distance, and under those circom- 
Btances. 

Further evidence for the prosecution was given by a young 
girl, who had been a companion of the daughter, and who 
testified that she had once seen the father and daught^ have 
connection, in a room in the barn which she described. 

In opposition to that, it was proved that that witness had, 
when the indictment was first found, declared that she believed 
the charge was false; that for ten days before giving her 
evidence she had spent the time among the fri^ids of WeUi, 
And that he had brought her to court to testify ; that the room 
in the bam, described by her, was at the time used as a cow 
stable ; had not been cleaned in weeks, and was then covered 
with fresh cow-dung ; and that the gate through which she 
said she had passed, to go to the cow stable, had been for 
some time, and was then, blocked up by a log so that it could 
not be opened. 

Welsh, himself, though it appeared that he was present, and 
had seen what the witnesses for the prosecution had testified 
to, and was then in court, was not offered as a witness, but 
his brother was, and of him all the witnesses agreed in say- 
ing his character was bad, and had been from boyhood. 

On the other hand it was proved, that the character and 
deportment of the prisoner, his wife, and daughter, were 
of the most exemplary kind. 

And it was also proved, that the deportment of his wife to 
the prisoner had been unchanged by these charges, and was 
still, as it always had been, of a most affectionate and confid- 
ing character. 

The mother and daughter were, during the trial, present in 
court, sitting by the side of the prisoner and his counsel. 

After the foregoing testimony had been given, the judge 
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aaked the prisoner's counsel, if they did not mean to examine 
the daughter as a witness? 

Mr» SiUj/y for the prisoner, answered : No, if it please the 
eonrt; our advice to oar client was, that she should be 
examined, but he refuBes, saying he had rather nm the risk 
of a conviction, than subject his young daughter to the hu- 
miliation of an examination on such a subject. 

Circuit Judge: I can appreciate his feelings, and commend 
the self-sacrifice which prompts to his decision. But I can- 
not recognize in those feelings, any reason for withholding 
any evidence that may throw light upon the subject. Our 
duty is to the due administration of justice, and as the testi- 
mony has all been, in the highest degree, favorable to the 
character of this young woman, and as the court and jury 
can alike be aided by her deportment as a witness, I must 
direct her to be examined. 

She was accordingly sworn, and examined, and denied the 
whole charge against her father. 

On closing the testimony, and when the counsel were pre- 
pared to address the jury, the circuit judge said he did not 
think it proper to allow that. The case was too clear, and all 
the suspicious circumstances had been too AiUy done away 
with, to warrant the court in subjecting the accused to the 
hazard of a submission to the jury, which might be construed 
into a doubt of the prisoner's innocence. There was no room 
for a do^t on that subject, and he should, therefore, direct a 
verdict of acquittal to be rendered by the jury. 

!ne Clerk then addressed them : " Gentlemen of the jury 
hearken to your verdict, as the court has recorded it. You 
Bay you find the prisoner at the bar, not guilty, and so you 
Bay aU." 

The jury promptly, and with considerable feeling, answered, 

52 — ^voL 2 
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^ JOB, not gnilty," and then occurred a scene not often exhibited 
in onr courts of justice. 

The case had excited a good deal of interest, and the conrt- 
room was crowded with spectators, and as soon as the verdiut 
was rendered, the crowd present burst into a round of ap- 
plause, by what seemed to be a universal clapping of hands 
and stamping of feet. When at length the noise ceased— 

The Circuit Judge said he was exceedingly pained to wit- 
ness such an exhibition. It was well known to that andienoe 
that he was not in his own circuit, but had been sent to that 
county by the governor in consequence of a vacancy in the 
office of their circuit judge. Before he came there he had 
learned that a verdict rendered in that county, at a previoos 
circuit, had been set aside by the Supreme Court, on the 
ground that the jury had sworn that there had been so much 
noise in the court-room on the trial, that they had been unable 
to hear what the court had said to them in its chaige. 

Thoroughly impressed, as he was, with the solemn nature of 
the duty of administering justice, and that a court-room 
ought to be as grave and decorous as a church, he had been 
vigilant and strict in keeping order and silence until this mo- 
ment. He had now been taken by surprise, for he had not 
supposed that there was, or could be, a court in the land whesre 
such an unseemly exhibition of disorder could be had ; evi- 
dently the people in that vicinity were not aware of the duty 
incumbent on them as to proper behavior in court, and it 
therefore was necessary for him to teach them the lesson by a 
striking example. 

The penalty for such conduct was fine and imprisonment, 
at the discretion of the court, within certain limits, and he 
should, therefore, proceed to inflict both those punishments. 

He could not expect to inflict them upon all who had 
offended, for it seemed to him as if every person in the room 
had been engaged in the disorder, and many of them with 
their feet, which were out of his sight. But he had seen one 
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man applaud with his hands, and of him he should make an 
example, so that a repetition of the offense by others might 
be prevented. 

The judge then pointed out to the sheriff one man in the 
crowd, and directed him to be arrested and brought before the 
court. 

When the offender was placed within the bar, he was ad- 
dressed by — 

Ths Oi/rowU Judge : I have the power of inflicting upon 
you a fine of $250, and imprisonment for thirty days, for the 
disorder of which you have been guilty. You are not the 
only one thus guilty, but you are the only one I detected in 
the act, and I must make an example of you to deter others. 
I can do that summarily upon my own view of the offense ; 
but you ought to be heard, and I therefore ask you, if you 
have any thing^to say, why I shocdd not proceed to judgment ? 

The man was very much frightened. He was pale and 
agitated, and said a few words incoherently. 

Ovrcuit Judge ; I see that you are too much agitated to 
know what to say now, and so we will postpone any farther 
proceedings in the matter until to-morrow. In the meantime 
you can recover your self-possession, and consult coxmsel as to 
what you ought to do, and the derk will enter an order for 
you to show cause to-morrow morning at the opening of the 
court, why you should not be fined and imprisoned. 

There the proceedings ended that day. 
On the next day, the court room was again densely crowded, 
and the offender took his stand within the bar. 

Oiretdi Judge : Well, sir, have you consulted counsel in 
this matter? 

Yes, sir, I have advised with Mr. Sibly. 
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Ovrcmt Jvdge: What have you to say for him, Mr. Sibly! 

Mr, Sibhf : I have advised him, if the oonrt pleaae, to tdl 
his own story. 

CH/rcmt Jvdge: Very well, let him do so. 

' The man then told this story. He lived in a distant part of 
the county firom the accused in this case, and he had no 
acquaintance with him. But he had had an acquaintance 
with this horse-trading preacher, Welsh, who had at one time 
paid attention to his daughter. But he, not liking the man, 
had warned his child against him, and she, following his 
advice, had dismissed him. Whereupon, Welsh, as he sup- 
posed, in order to get him into the State's prison, and out of 
the way of his designs upon his daughter, had preferred such 
a charge of incest against him. But, instead of going before 
the grand jury in the first instance, Welsh had made his com- 
plaint before a justice of the peace, and a preliminary ex- 
amination had been had, on which he had been able to prove 
his innocence, and he had been discharged. 

Afterward, hearing of this case, so like his own, and that it 
was coming on to trial, he had left his home and come down 
to court to see how the other sufferer would come out. And 
when the result came, he had been so delighted and excited, 
that he had given vent to his feelings without thinking where 
he was. 

Oi/rcuU Jvdge: This is really very strange ; that out of at 
least five hundred offenders I should have been made to select 
for punidiment the only persoa of whom 8u«jh a stoiy could 
be told. It is inexplicable to me ; it seems as if the hand of 
Providence was in it too strong to warrant me in inflicting 
punishment ; I shall, therefore, go no farther in these proceed- 
ings, but discharge you, with the fall conviction on my own 
mind that the lesson taught by these circumstances will be 
more effective with these people than any punishment that I 
could inflict. 
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P. S. It was at this circuit that an incident happened, which 
I wish to preserve. 

There is a law of oar statute, authorizing the court, when 
poor persons are used as witnesses in criminal cases, to order 
them paid out of the county treasury. I made an allowance of 
$2.50 to a poor boy in such a case, and directed the clerk to 
enter such an order. 

One of the county judges, who sat by my side, remarked 
that "^ the boy would have to stand a shave on that." I asked 
what he meant ? He said that it was the habit of the boards of 
supervisors always to raise a contingent fund, so as always to 
have money on hand for such purposes, but their last board, in 
order to have the credit of reducing the amount of taxation, 
had omitted to raise such fund, and this order could not be 
paid until after the collection of the next year's taxes. 

I immediately repeated aloud the information I had received, 
and directed the clerk to make the order td,50, for the county 
could ^ stand the shave" better than the boy could* ' 
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jAmaABT, 1847. 
Before EDMOi!n>s, Circuit Judge, and two aldermen. 



Thb People v. Calvin Russ. 

Defense of insanitj on a trial for murder. 

The xmoertaintj and imperfections of the role of law defining the offense 

as an exemption from legal responsibilitj. 
Considerations that must weigh with the Jury in passing on the question 

of insanity. 

The prisoner was indicted for murder. He was native 
bom, of about thirty-three years of age, a journeyman me- 
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chanic, of exemplary life, reserved in manner, but of an 
affectionate and sensitive nature. 

He was working at his trade in Albany, where he had been 
a few weeks, and there he became acquainted, at his boarding- 
house, with a woman of about his ovm age, who was intro- 
duced to him as a widow. She was of a very mild, placable 
temper, and he was much struck with the gentleness of her 
character and deportment, and after a hazardously short 
acquaintance he married her. 

The next morning after his marriage, while he was dressing, 
he found on her washstand a note in a man's handwriting, 
making an assignation with the person to whom it was ad- 
dressed. The address was missing, and though he did not 
deem it to have been intended for his wife, the fact lived in 
his memory. 

He soon learned what a mistake he had made. He found 
that his wife was so addicted to the use of opium, that she 
could not get up in the morning without her dose of laada- 
num, and her two glasses of gin ; that she was careless, listless, 
and slatternly, taking no care of his things, or hers, not even 
keeping herself clean, and with her good nature and gentle- 
ness manifesting a total indifference to him or her duties to 
him. She was, moreover, extravagant, and ran him in debt, 
and would even go to his employers and take up his wages. 
He remonstrated with her and tried to persuade her to act 
differently. She would be distressed at his complaints, but 
seemed to be wanting in the energy necessary to enable her 
to exercise any self-control. 

Out of this state of things grew up an alienation on her 
part toward him, and she would go off visiting and leave him 
for weeks, but his affection for her was so great, that he would 
induce her to return to him, but without any alteration in heac 
life, so that, whether present or absent, she was a source of 
constant anxiety and trouble to him. So much so, that ere 
long his acquaintances began to discover strange and unusual 
conduct in him — occasional absent*mindedness and inoohe- 
rency of thought. 
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At length one of his fellow shop-men, to whom he was 
much attached, asked him what was the matter and what the 
tronble that weighed npon him ? He replied that his wife 
had mined him. His friend asked him if he had jnst found 
out who she wast All his friends had known it, and had 
wondered at his marrying her. Found out what? was his 
inquiry, for he was thinking of her habits, and had no sus- 
picion of her want of chastity. His friend answered him ; 
"found out that she was not a widow — that she had been 
for years the kept mistress of Lovell, the defaulting bank 
teller, whom she had ruined by her extravagance." 

Subsequently he made farther discoveries. He found on 

her table another letter which went to show that she had 

* 

been the mistress of another man, and she would go out even- 
ings, spend the whole evening away from home, and refuse 
to tell him where she had been. 

Gradually these discoveries produced their effect upon him. 

The homicide was committed in September, 1846. During 
the previous summer his friend testified that he would fre- 
quently wring his hands and cry bitterly. He was very rest- 
less — would leave him abruptly in the street, and go around 
the comer ai?d stand all alone ; would not answer his friend 
at all, and sometimes his eyes would open wide, he would 
look wild, and start off. This occurred every night or two, in 
their walks together after their work was done. " He was 
altered so much that I did not recognize him; changed 
in his looks, his conduct, and his conversation. He had a very 
wild and glaring look ; looking up and down. His dress was 
shabby. Before that, he had always been very neat and tidy. 
He said, ^ how do you do, Greorge V I asked him who he was ? 
He asked me if I didn't know him? and I said I didn't; he 
told me his name was * Mr. Russ.' His eyes looked different 
from what I had ever seen before. He was emaciated. Had 
on an old blue cloth cap, and an old black coat and pants, a 
good deal the worse for wear, slip-shod shoes, with his toes all 
out. He was very restless, pacing backward and forward. 

" I asked him where he had been ? He said ' no-where ; ' 
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then he tnmed around and said he had been to Portland, 
Boston, and New York. He seemed anxions to avoid con- 
versation. I aflked him where his trunk was ? He said he 
hadn't any. I asked if he had any money? He said, 
yes, lots of it. I asked him where he got it? He ssdd his 
wife had been left $20,000. I asked him to go home with me. 
He said he would. Going along he said he must stop and 
get his trunk. I asked him where it was? He said in Mr. 
Smith's Sadler shop. He stopped in and got his trunk, and 
went up to my house and took dinner with me. He wanted 
me to intercede to get him work with Mr. Howe, and said he 
wanted work, for he had no money, nothing to eat, and no- 
where to stop. I told him he might stop with me, and he 
was very much gratified for it. I then had him washed, and 
shaved, and dressed, and we went down to Howe's store. 1 
spoke to Mr. Howe for him, who didn't give him much en- 
couragement. He said he was bound to work for Mr. Howe, 
for he was the best man he ever worked for. Soon after we 
left Mr. Howe's, he asked me if I knew where they shipped 
whalemen? I told him I didn't He then asked me if the 
Oalifomia guards had gone from Albany ; that he was bound 
to go somewhere out of sight and hearing of his wife. That 
was the first allusion he had made to his wife. I asked him 
where he had left her? He said in New York, at one Mr. 
Higgin's. I asked him if he intended to live with her again? 
He began to cry, and said he had tried it long enough. He 
kept a crying, and said, ' that woman has ruined me.' 

" I asked him where he had tried to live with her since he 
had been gone ? He said, in New York, Boston, and Portland. 
I asked him what she had done since they had been gone? 
He said Portland was the place she done the business. 
I asked what? He said he had a fine situation there, 
was about buying a house and lot, and had engaged to take 
it, and he had caught her in some of her d— d rascally tricks. 
I asked what that was ? He said he caught hor vrith another 
man in his own room where he boarded. We then went back 
and got our tea. 
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^^ At the tea table he sat with his head on his hands, with his 
eyes cast down. I asked him what was the matter? He 
turned around with a wild look, and said, ' did you say that 
Mr. Howe will give me work to-morrow V I made no reply^ 
because he immediately got up from the table, and went out 
of doors without his hat, into the yard in front of the house. 
I followed him, and asked him where he was going? He 
said he was going to find her. I asked him who? and he 
gave me no answer. I led him back to the house, where he 
sat down and smoked a pipe. He complained that he had a 
pain in his head, and had had for three weeks. I asked what 
occasioned it? Ah! said he, she has ruined me, she has 
rained me. I asked him if he wouldn't like to go to bed ? 
He said he would, and I showed him to bed. 

^' The next morning he got up and ate a hearty breakfast. 
The next day, in the P. M., saw him again ; he wanted me 
to help him get work at Troy. I gave him $2.00 to go up 
there. I saw him again the next day, met him in the street. 
Asked him where he staid the previous night ? He said he 
didn't know. On Monday, the 24:th of August, saw him 
again, and he looked wilder than any time I had seen him. 
He then began wringing his hands, and looking all around, 
said he had no friends, no money, and no place to go to, and 
he had a mind to go and jump overboard. He said his shoes 
were all off his feet, and he was almost discouraged trying to 
do any thing. I encouraged him, took him down to an ac- 
quaintance of mine who gave him a pair of shoes. I stopped 
a moment, and K. wont along up the street ; when I over- 
took him he -was looking straight up. I tapped him on the 
shoulder, and he said, ' it ain't me.' I took him by the arm, 
and told him I wanted him to go with me, I had something to 
tell him. He drew back and asked what I was going to do 
with him ? He hadn't been doing any thing. He then looked 
at me and said. Oh I its you George? I'll go with you. I 
asked him, if I got him work, if he would come and board 
with me, and stay with me all the time. He said he would. 
I then took him up to Mr. Howe's shop, and he hired him. 

53 — vol. 2. 
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K. was then very mild. He was very much pleased; that 
noon he went up to my house and boarded with me. I took 
him to my house to board, because I saw that he was not 
right in his mind, and he was dirty and ra^od. He was 
very regular for three or four days, after this; saw nothing 
out of the way. On the third day at dinner, he sat with his 
elbows on the table and his head upon his hands. I asked 
what was the matter? He sighed, and said he had a letter 
from his wife, that she was very sick, and wanted to know 
how he got along. Said he was going to write her next day. 
The next day he did not come home to dinner, because he 
said he wasn't hungry. Asked him if he had written to his 
wife. He gave me no answer. He appeared this day wild 
and restless. 

" The next day he sat at the table, the same way. 

" My wife asked him three times if he would have some 
coffee, and he paid no attention to her, but turned to me wiUi 
a wild look, and asked if I spoke to him ? I said no, it wag 
my wife, and he then took some coffee and merely tasted of it, 
pushed his plate and cup as far as he could on to the table, 
and jumped from his chair, and ran out of the house bare- 
headed, as hard as he could run. He ran out to the front 
gate, came back into the house, and asked if I was ready to 
go to the shop. I told him I thought he had gone. He an- 
swered me with a wild look, * Why, d — ^n it, I've been wait- 
ing here for you this two hours.' We went down toward our 
shops, and he said he was going to New York to see his wifa 
He didn't know what she was doing there : if she was si(i, it 
were his duty to take care of her. She was his lawful wife^ 
and as long as he had a cent he would take care of her. 

" He was then quite regular for several days, till he told me 
he had another letter from her, that she had written that she 
was down sick, and had to put out the shirts she was making 
for him ; that she was not able to come to Albany, and had 
no money to bring her. I tried to persuade him not to go 
nigh her at all. He asked me the reason. I mentioned the 
expense. He agreed with me, began to wring his hands, and 
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«aid, ^ d — n her, I'll not go nigh her again. She has nsed me 
like a rascaL' 

" Saw nothing out of the way again, till the Saturday before 
he came to New York. He came into my shop, and said he 
was going to Kew York ; if his wife was sick he must go and 
try and help her. Paris and his wife also told him not to 
go — but he said he was bound to go. He was restless, and 
his eyes looked very unnatural. He wanted me to go to the 
boat with him, and, instead of leading him down to the boat, 
I led him the other way round the block. While walking, he 
spoke of his wife, and how he loved her, and he couldn't be 
happy, to be there, and know she was in New York sick. He 
cried. He started suddenly, and said, 'd — ^n it, there is a 
steamboat just going out,' and he started and ran. There 
were canal-boats in the basin, but no steamboat. I ran after 
him, and caught him within four feet of the dock. There 
was a canal-boat which lay about ten feet from the dock. He 
got away from me, and ran to State street. He then started, 
and ran down to another canal-boat, and swore he could get 
on board that steamboat. The boats had all then left for 
New York. I led him across the bridge to where the steam- 
boats were. Six or eight of them stood here, and I told him 
if he wanted to go to New York, there were steamboats. 
He swore there were no steamboats there. He started to run 
back over the bridge. I ran after him, and caught him, 
caught him up and put him into a vacant oyster house there. 
He then became exhausted, and sat there about fifteen minutes. 
Didn't speak. Of a sudden he jumped up, and I asked him 
if he was going to New York ? He said, no, not after no 
such woman as that. Then he asked me, * come, will you 
go down with me?' 'Go where?' 'To New York.' 'No, there 
is no chance to go to New York to-night.' He said ho was 
bound to go, and could skate there. Asked me if I would 
lend him my skates. I led him back to the comer of Dean 
and State streets. He began crying, and wringing his hands, 
saying, why can't you let me go to New York ? If I don't 
go they'll have me. At that moment he saw a female going 
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acroBB the street, and he said, ^ there she goes now, I knew she 
was in Albany.' He went on after her, and followed her into 
a house. A man came oat, and asked what he wanted! He 
said, * I want her.' * Who do yon want V ^ It's my wife.' * Your 
wife ain't hero,' and the man made him clear out We re- 
turned to Paris's, where they asked him if he was going to 
New York? He said he wasn't going at all. He saw a 
young man there, and asked ^ me if I knew him } I said no. 
He called me out doors, and asked me again, and then said, 
that he knew his wife was in Paris' house, and that the yonng 
man, Paris, and I, had conspired to get his wife away, and 
offered to bet $50.00, if they went back there, they wouldn't 
find the young man there, because he had gone up stairs with 
his wife. Went back; found the young man sitting there. 

^' I then took him by the arm, and led him to near the Capitol 
park, trying to persuade him to go home with me. He 
abused me a good deal. Said I wanted to rob him of his 
money, and go to New York and see his wife. I tried a long 
time to persuade him, but he wouldn't go with me, and I left 
him. The next morning I saw him again. He came to mj 
house. He was then boarding with me. When he first saw 
me he said, ' Hallo 1 you got back again ?' I asked, ' back from 
where V He said, ^ New York.' I asked him where he stopped 
»the last night. He said he didn't know. Had the same wild 
look and restless appearance. I asked him if he had had 
breakfast. He said, yes. He than ran out of the house with- 
out his hat, and ran to State street, as far as from here to the 
Museum. Ho came back into the house rubbing his hands. 
I asked him where he had been. He said that he saw her 
and was going after her. There was no female in sight 
I asked him to see who? and he said his wife. He sat down» 
ate a hearty breakfast, and I saw nothing more out of the 
way all day, nor till Tuesday P. M., when he came to mr 
shop and told me he was going to New York. I asked him 
what started him so sudden ? He said he had got a letter 
from his wife, who was dying. At his request I walked out 
with him. We went to the Paris — he entering, lau^ung 
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and dapping his hands, saying he was going to New York. 
Changed hats with me, asked the people which he looked 
best in, because he was going to see his wife, and wanted to 
look first rate. He tried on every man's hat in the bar room, 
and would walk up to the glass and laugh. 

'^ When he first came to board with me he said it cost him a 
good deal to get shaved, and he wanted me to teach him to 
diave himself. I showed him, and in a short time he got so 
that he could shave himself, and he borrowed of me a razor 
which just suited his beard. He kept it a little over a week. 
On the Sunday prior to his coming to New York he cut him- 
self shaving and said, ^ d — ^n the razor, I didn't want it, it isn't 
heavy enough for my beard,' and threw it down on the table. 
I took it up and finished shaving him. He said that when he 
went to New York he would get him some good shaving 
tools, because that razor, wasn't good enough, and a strop 
which he had bought at auction was nothing but paper. 

'' At none of the times I have been speaking of was he under 
the influence of liquor. I never saw him excited with liquor 
in my life." 

He accordingly went to New York, and found the house 
where she had written him that she was. He found her in bed, in 
a miserable, destitute condition, occupying alone a small room 
in the attic of a tenement house, near the " Five Points " * — 
the only furniture of which was a bed of rags and straw on 
the floor, and an old bureau and her trunk. Their meeting 
was kind, for their room was so situated that all that took 
place in it could be heard by the occupants of an adjoining 
room. The first thing he had to do was to go out and buy 
some laudanum and gin for her, to enable her to get up. He 
then bought something for breakfast, which she got a woman 
in a neighboring room to cook for them. After breakfast he 
remained with her almost all day, telling her that he intended 
taking her to Albany with him that afternoon, in the steam- 
boat, which sailed at Y o'clock. 



* Such was the name by which w^ known a part of the city, where the 
most profligate of the population lived and herded together in great numbers. 
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At about 6 o'clock, one of the women who lived in the 
house Bent her daughter up to invite the prisoner and his 
wife to take tea with her. The little girl found him lying 
on the bed and his wife sitting on the trunk near him. He 
accepted the invitation, bluntly, and the little girl returned 
down stairs to her mother's room. 

No unkind words had been heard to pass between them 
during the whole day. 

In about ten minutes after the invitation had been given, he 
went down stairs, and, instead of stopping at the roonr where 
he had been invited to take tea, he went out into the street 

The woman then sent up her daughter again to invite Mrs. 
Euss to come down. The girl returned immediately, in great 
alarm, saying that Mrs. Kuss was lying on the floor, covered 
with blood, and she believed she was dead. Upon examination, 
it was found that she was dead, and it appeared that he had 
taken the back hair of her head in his left hand and with his 
right had, with a razor, cut her throat,^ severing both artoies 
and reaching down to the bone. 

He was not seen again until the next day, when he was 
encountered in the street in the vicinity, wandering about in a 
listless, absent-minded manner. On searching him his hands 
and clothes were bloody, and there was found in his pocket a 
razor that was bloody and its edge blunted, as if it had been 
struck against a bone. 

He remained in prison about four months before his trial 
came on, and in answer to the defense of insanity, set up by 
his counsel, the physician and other officers of the prison, and 
some of its inmates, testified to his perfect sanity during the 
whole time of his imprisonment; so that if he had been 
insane at the time of and previous to the homicide, he had 
been restored to his right mind immediately, or very Boon 
after the act. 

The Judge charged the jury : 

That there was no question about the killing, and by the 
prisoner, and if they found that that had been the result d 
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intemperance or passion they would convict him, but if it was 
the result of insanity they would acquit him. 

But it did not necessarily follow that, on the acquittal of a 
deranged man, he was to be turned loose upon the community 
to endanger its peace or safety by some other deed of violence 
and bloodshed. The law had wisely provided in such a case 
that the party should be cotioimitted to a lunatic asylum, there 
to remain for life, or until reason had resumed its sway and 
expeUed aU Hlusions from the mind. 

It was necessary to bear this in mind, because there was a 
very general prejudice against the defense of insanity, from 
a fear that jpersonal safety might thus be endangered. 

Then, again, they must bear in mind the difficulty alike of 
making out and of defending against the allegation of insanity. 

While, on the one hand, it was painful to see the punish- 
ments of crime inflicted on those whom God had already 
afflicted with the most distressing disease known to humanity, 
so on the other it was revolting to behold the real murderer 
or felon turned loose upon the world, upon a false pretense of 
disease, or from seeing it seized upon as an excuse for an 
unwarrantable acquittal. 

The statistics of crime showed that it was much more fre- 
quent in our courts of justice to convict the really insane than 
it was to acquit real criminals on a false pretense of insanity. 

And there was no language known, either in the law or in 
science, that could so cleaiiy and precisely define insanity that 
its presence or absence could be certainly ascertained, for it 
was one of the most difficult things in the world to tell where 
sanity ends or insanity begins, or how much they can sit down 
together side by side in the mind, nor when may occur or how 
long continue a lucid interval, either from the entire extinc- 
tion of the disease, or a mere temporary slumbering in its 
permanent abode. 

All these considerations would go to show to the jury how 
difficult was their task in all cases of this character. But the 
court did not overlook an additional difficulty peculiar to this 
case. 
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During all the time which had elapsed since the homicide, 
there had been little or no evidence of insanity. Indeed, had 
the case stood npon this evidence alone, there conld have been 
no difScnlty in declaring the prisoner to be in his right mind 
80, on the other hand, if the condition of the prisons, as it 
had been proved to be for the same length of time before the 
act, had continued afterwards, there would be no difficulty in 
believing him to be unsotmd. 

So that, to acquit the prisoner on the ground of insamty, 
the jury must find his mind to have been unsound up to and 
including the very moment of doing the act, and that almost 
immediately, and certainly within a very short time after it, 
his mind was restored to its soundness. Or, in other words, 
that the act done, of itself cured the disease from which it 
had flowed and in which had been its origin. 

Now, this was not impossible. It might indeed be so, and 
it was for the jury to say whether in fact it was so. And in 
r^ard to this, there was one consideration which would aid 
them in performing their responsible duty, and that was, that 
there was no well grounded pretense that the badges of 
insanity which had been proved in the case had been fabri- 
cated. The conduct and the emotions described were undonbt- 
edly real and genuine, and therefore the question was narrowed 
down simply to this, were such conduct and emotions, out of 
which the homicide had flowed, the result of jealous and vio- 
lent passion, or of the disease of mental aberration ? 

The verdict was guilty, and the prisoner was sentenced to 
be executed. 

Immediately after the trial I received icora one of the conn- 
eel for the prisoner the letter which follows, and in Febmaiy 
following I wrote to the Hon. John Stanton Qould, member 
of the assembly from tk)lumbia county, the lett^, a copy of 
which I annex. 

The result was, that the execution of the prisoner was dis- 
pensed with, and he was conmiitted to the State Lunatie 
Asylum. 
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New York, January 18, 1847. 

Hon. John W. Edmonds, 

Dbab Sib : You will, I am sure, not be surprised to learn that 
an immediate application is about to be made to the Governor, 
for the interposition of the power of pardon in the case of Cal- 
vin Russ. I speak for myself and my associates when I say, 
that, although our mere professional duty has been so discharged 
as to have received the approbation of our own consciences, we 
yet feel that we have a still higher duty to perform, as citizens, 
in presenting the case to the consideration of the Executive, 
and in urging, by every honorable means in our power, the 
exercise of his prerogative in favor of our unhappy client. In 
this effort, we think we cannot be mistaken in anticipating your 
sincere and cordial co-operation, and that of your associates 
upon the bench. In presenting the case to the jury, you no 
doubt felt it to be your duty to express no opinion of your own 
upon the facts ; but it is, of course, nevertheless true, that you 
could not but have entertained such an opinion ; and we are 
much deceived in our appreciation of the force of the testimony, 
if that opinion, when expressed, will not be found to be in 
accordance with our own. Looking as we cannot but do at the 
conclusiveness with which the insanity of the prisoner was estab- 
liahed by testimony, which, in your opinion, as expressed to the 
jury, was entitled to full credit — looking at the unanimous 
medical opinion which was given by men of the highest emi- 
nence in that peculiar branch of the profession — an opinion not 
merely of the former but of the present insanity of the prisoner, 
baaed upon the evidence of the prosecution itself and upon a 
personal observation of the prisoner — and looking at the cir- 
cumstances of the homicide as consistent with, if not corrobora- 
tive of that testimony, we feel convinced that the verdict can 
only be sustained by a very subtle speculation as to the proba- 
ble state of mind of the prisoner, at the instant of the commis- 
sion of the homicide. We are far from intending to question the 
purity of the motives of the jury, but the correctness of their 
eonclosion is a matter of which we have a right to speak — and 
in speaking of it as unwarranted by the evidence, we think we 
can confidently appeal to you to sustain us. 

64— vol. 2 
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ly therefore, beg to ask of you to furnish me with an expres- 
sion of your opinion upon the case at your earliest conyenieDoe, 
and also to forward to the Governor your official report at as 
early a day as practicable. 

I had intended to be present at the pronouncing of the sen- 
tence, but was unavoidably detained until a few minutes after 
it was delivered. I cannot but infer, however, from the entire 
omission on your part to express, either directly or indirecUj, 
any approval of the verdict, that you did not feel disposed to 
give your personal or official sanction to a result of which I do 
not doubt you wholly disapproved. 

I have the honor to be, dear sir, 

Your very obedient servant, 

DAVID GRAHAM. 



New Yoek, February 18, 1847. 

Deas Sib: During January, and about five weeks since, a 
man was convicted before me of murder, and I sentenced him 
to be executed on the 12th of March. The circumstances 
attending his case have given me a good deal of anxiety, and I 
have been daily in the hope of hearing from the Governor oa 
the subject. 

I hastened to transmit to him my report, that he might receive 
it before the judges of the Supreme Court should leave Albany, 
so as to affi^rd him an opportunity, in compliance with the stat- 
ute, of laying the case before them, and I suggested to him in 
my report my doubts as to the propriety of allowing the con- 
vict to be executed. This I did in order to call his early atten- 
lion to the case. 

I proposed to him, also, that I would cause the prisoner to be 
carefully regarded in the meantime, with his permission, so as 
to endeavor to ascertain whether his insanity existed or yet 
continued. 

Contrary to my expectations, some five weeks have elapsed 
without my hearing from the Gk>vemor, even so much as 
to know whether my report has been received by him, and, 
as the time of execution is rapidly drawing nigh, I do not 
feel that I should be justified in permitting any feeling of 
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courtesy any longer to keep me ailent, and as I know your feel- 
ings on such subjects, I take the liberty of addressing you, in 
the confident expectation that it will receive from you prompt 
attention. 

The defense set up for the prisoner was insanity, and, though 
tue jury found a verdict against the plea, I have never been 
satisfied that he was not insane. On the other hand, my doubts 
have been so strong that I have not been able to overcome the 
dread I have, that an insane man may be executed. Therefore 
it was that I hastened to call the Governor's attention to the 
case, and hence it was that I offered to him to give the matter 
my attention after his condemnation. 

The statute has so entirely withdrawn from me all control 
over the case, after conviction, and has so exclusively devolved 
it upon the Governor, that I have no right to interfere in it. 
Yet, my doubts of the propriety of an execution are so strong 
that I cannot be silent. 

I cannot, after my offer to the Governor, and the manner in 
which it has been received, venture again to address him, lest 
I should be charged with impertinently interfering with his 
duty. 

But, as an old friend, I address you, in the hope that you will 
so hit interest yourself in the case, as to ascertain from the 
Governor whether my report has been received by him, and 
what measures have been taken to ascertain the continuance of 
the prisoner's insanity ; so that, if nothing has been done, an 
application may be made to the Legislature to respite the sen- 
tence, till that question can be finally and satisfactorily deter- 
mined. 

It could have been ascertained during the four or five weeks 
that have elapsed since the sentence, or, at all events, much 
could have been done towards it ; but, as that time has now 
passed away without any such effort, it may be advisable, if 
the Governor should decline to interfere, for the Legislature so 
fiur to interfere as to afford an opportunity of ascertaining 
whether the insanity does now exist. For what can be more 
revolting than the execution of a man too deficient in intellect 
to understand the quality of the act he has committed, or to 
appreciate the consequences which flow to him from it ? 
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May I ask of yoa the favor of yoar earliest attention to this 
matter ? I make no apology for troubling yoa other than idial 
may be found in your own feelings on the subject. 

Very truly yours, 

J. W. EDMONDa 
Hon. J. S. Gould. 
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In the mattbb of John Ejno's Will. 

A bond, on appeal from a decree of the snrrogaie, admitting a wffl to 
probate, must he ^gned hy the appellant as well as his suTeties. 

Such a bond is amendable, bnt onlj on application to the snirogake or cir- 
cnit judge, and even then is not good nnless the sureties are approved. 

This was an appeal firom a decree of the surrogate of Kew 
York refusing to admit to probate a paper, propounded ss 
the last will and testament of John King, deceased. 

P. SeyruMsy for respondents, moved to dismiss the appeal 
for hregularity. 

The decree of the surrogate was entered as of the 12th of 
September, 1845. And, on the 10th of December following, 
the appellants filed with the surrogate a notice of appeal and 
a bond not signed by themselves, but executed only by their 
sureties, which were duly approved on that day by the surro- 
gate. 
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C. B. Moore^ for appellants, read an affidavit claiming that 
thongh the decree bore date the 12th of September, jet that 
it was not made till after that day, and was not entered until 
some time after the 17th of September, though he had not- 
been able to ascertain the precise time of making or entering, 
and setting forth that on the 10th of December the appellants 
filed with the surrogate another bond, executed by themselves 
and the same sureties, and he insisted — 

1. That the first bond was good, though not executed by 
the appellants. 

2. That the second bond was filed in due season. 

3. That the bond was amendable, and had been, in fact, 
amended. He cited 2 R. S. 459, §§ 33, 34 ; Potter v. Baker, 
4 Paige, 290; Vcm SlycJc v. Sckenck, 10 id. 302; WKU- 
ney v. BelmOe, 4 id. 140 ; 2 R. S. 261, § 204 ; ^ parte 
Cfiester, 4 Cow. 80 ; Ec parte Van JSbesen, id. 507 ; Tomp- 
hi/na v. OurtisSy 3 id. 281 ; People v. Dutchesa, 5 id. 34. 

D. D, Fiddy contra J insisted — 

1. That the appeal was invalid, because a bond executed by 
the appellants had not been filed within three months. 

2. That the bond was not amendable, and if it was it had 
not been amended agreeably to the statute, as no amendment' 
had been allowed either by the surrogate or applied for by the 
obligors. He cited 2 R. S. 10, § 56 ; id. 504, § 90 ; Eldridge 
V. Eavodl, 4 Paige, 457 ; iT. A. Coal Co. v. Dyett, id. 273 ; 
2 R S. 605, § 18 ; Laws of 1824, 295, § 36 ; Ex parte Brooks, 
7 Cow. 428 ; Bartles v. Brown, 7 Paige, 245 ; Caldwell v. 
Albanyy 9 id. 572. 

The Circuit Jvdge: Injorder to render such an appeal 
valid, the statute requires that a bond shall be executed by 
the appellants with sureties, to be approved by the surrogate 
and be filed with him within three months of the time of 
making and entering the decree appealed fi-om. (2 R. S. 10, 
§ 56 ; id. 504, § 90.) 

The first bond is defective because not executed by the 
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appellants. The second bond docs not mend the matter, 
because not filed within the re(j[uired time. I most n^ard the 
decree as evidence of the time when it was made and eotered, 
not conclusive, perhaps, for the appellants might be allowed to 
show a mistake in that regard, and when it was actually 
entered. But that is not shown in this case; the affidavit 
merely discloses a probability that it may have been made and 
entered a few days later than its date, but that probability is 
not enough to overcome the explicit evidence derived from 
the decree itself. 

A more important question is, has the bond been amended, 
or, can it be? 

K it can be amended, it can only be so on the application 
of the obligors and by the direction of the surrogate or circuit 
judge. No such application has been made, nor have either 
of those officers been called upon to pass upon such an appli- 
cation. To allow the second bond to be regarded as such 
amendment would be to give the parties the right to amend 
at pleasure, without the consent of the obligors and without 
the interposition of the proper tribunal. This power has oot 
been given by the statute, and it will not do so to constme it 
as to take away from this matter the salutary supervision 
which the statute has itself provided. 

Besides, the second bond has not been approved, and to 
regard that as the true one given on this appeal would be 
to remove another safeguard to the rights of parties which 
the statute has provided, namely, the supervision of the surro- 
gate over the sufficiency of a bond taken in the absence of 
the party for whose benefit it is executed. 

But I am inclined to think that the bond may be amended. 
I will not, however, now pass upon that question, because the 
appellants are not in a situation to present it to me. I will, 
therefore, reserve my decission on this motion to dismiss die 
appeal, until they can have an opportunity of making a projHjr 
application to me or to the surrogate, as they shall be advised, 
for leave to amend the bond. 
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Before Edmonds, Circuit Judge. 



Chestkbmait v. MoOatlinb. 

Where there is no qneetlon of fact to be submitted to the jury, it Ib error 

for the court to refuse to nonsuit, but such refusal is not error where there 

is any fact for the jury to pass upon. 
An exception to the whole charge of the judge is unavailing if there is any 

X>art of the charge that is correct. 
In an action for work, labor and services, it is erroneous to allow interest 

from the time the service is rendered. Interest accrues only from the time 

of demand of payment. 

This was an action for work done under an agreement, 
which it was claimed was collateral to another, and, not being 
in writing, was void. A motion for a nonsuit on that ground 
was denied, the court holding that the agreement was original 
and leaving it to the jury to determine imder which agreo- 
ment the work was done, and charging the jury to aUow inter- 
est from the time of performing the service. 

On bill of exceptions there was a motion for a new trial. 

TTie Oi/rcwit Jvdge: One of the objections to this judg- 
ment is, that the agreement between these parties is collateral 
to that between plaintiff and Lockwood, and therefore void, 
because not in writing. 

"This is not well taken. The agreement was original and 
the case was properly left to the jury to say whether the work 
was done under that, or under the one with Lockwood. They 
found, the former. 

The next objection is, that the court below refused to non- 
suit. A refusal to nonsuit is never a ground of exception, 
where there is any evidence to submit to the jury. It is only 
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where there is no dispute about the facts and the question is 
solely one of law, that it becomes the right of the party to 
demand that the court nonsuit. 

In this case, if the agreement had been collateral, it would 
have been the duty of the court to have granted the nonsnit, 
because the plaintiff had no right to recover. But, as it was 
properly held to be original, there was a question to be sub- 
mitted to the jury, viz., whether the work was done under 
that agreement or under another, and, of course, it was prop^ 
to refiise the nonsuit. 

The next objection is, the admission of evidence of what the 
witness Lockwood had formerly testified. This is unfounded. 
L. was defendant's witness, and plaintiff had not made him 
his, and what he had testified before was competent to impeach 
him. 

The exception to the charge of the judge was too general 
It went to the whole charge, while it is manifest that portions 
of it were correct. If a party wishes to avail himself of the 
benefit of any error in the chaige, he must point his exception 
directly to it at the time, so as to enable the opposite party 
to obviate the objection, or the judge to correct any hasty or 
careless expression, and if he omits to do so, and contents 
himself with resting on a general exception, he runs the haz- 
ard of having his exception disregarded, if any part of the 
ruling be correct. 

Thus far there is nothing in the case to warrant us in dis- 
turbing the judgment below. 

But there is another point in regard to which the oonrt 
below erred, and that was, in charging that on an account for 
work and labor interest was chargeable from the rendition of 
the services. For this error, the judgment must be Tev&xi 
and 

A vemre de new awarded. 
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Before Edmonds, Circuit Judge. 



MoCabtt v. Hodges. 

In the naturalisation of an alien, a previons declaration of intention is an 
al)eolate prerequisite, without which the naturalization is abaolutelj Yoid. 

The record of naturalization, though it adjudicates that such declaration has 
been made, is not oondusive, but it may be disproved hj parol. 

It 18 a question of jurisdiction upon which the court of final naturalization 
cannot so adjudicate as to preclude inquiry. 

In questions of pedigree, four kinds of evidence may be received : personal 
knowledge, hearsay among relatives, family conduct and general reputa- 
tion. 

Hearsay, to be admissible, must be from those connected with the parties, 
so situated as to be likely to know, and are dead. 

Family conduct from those who, by recognizing the relationship, evince a 
belief and opinion on the subject. 

General reputation is admissible when of so aucient a date and so wide 
spread as to preclude the idea of fabrication. 

This was an action of ejectment, brought to test the title to 
certain valuable real estate in Broadway, Franklin and Leon- 
ard streets, on a part of which stands the Carleton House. 

Dennis McCarty, a naturalized citizen of the United States, 
died in the city of New York in 1835, seized of the real estate 
in dispute in this suit. He left no children, but several sisters, 
who, by reason of their alienage, were incapable of inheriting, 
and several nephews, who, though citizens, labored under the 
flame disability by reason of the alienage of their parent, who 
was living and through whom alone they could inherit. The 
land was therefore deemed to be escheated to the State for 
want of heirs who could take. Upon the application of some 
of his near relatives, the Legislature released the claim of the 
State and directed the property to be sold and the proceeds 
66— voL 2. 
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distributed among certain of the relatives. This was done, 
and under that sale these defendants claimed that property. 

The plaintiflF in this suit, however, claimed that the land 
did not escheat, but descended to him as heir of the decedent; 
and to make out his claim, he proved himself to be related to 
the decedent in the eighth degree of consanguinity, and that, 
though born in Ireland, he was naturalized before the death of 
Dennis McCarty, to wit : on the 26th of August, 1834 ; and that, 
although more distantly related to the late owner than several 
relatives who were not citizens, yet, as he was the only heir 
who was capable of inheriting, his title to the property under 
our laws was superior not only to that of those nearer relatives, 
but also to that of the purchasers under the sale. 

To support his claim, he gave in evidence the proceedings 
of the Court of Common Pleas of the county of Saratoga, 
where ho resided, from which it appeared that on the 2d of 
September, 1831, he presented to the court a petition setting 
forth that, being desirous of becoming naturalized, in compli- 
ance with the laws of the United States, he did thereby repoti 
his name, birth-place, age, place whence he emigrated, govern- 
ment to which he owed allegience, and his residence in this 
country, to which he made oath in open court. 

In August, 1834, he again appeared in the same court with 
his witnesses, and took the oath of allegiance, whereupon that 
court gave its judgment that, " it having appeared to this 
court that D. M'C. has, in due form of law, more than two 
years since, declared his intention to become a citizen of the 
United States ; and this court being satisfied that the said D. 
M'C. has resided within the limits of the United States five 
years at least, and within the State of New York at least one 
year ; and that during that time he has behaved as a man of 
a good moral character, attached to the Constitution of the 
United States, and well disposed to the good order and happi- 
ness of the same, and having now here in court declared on 
oath as follows : (the oath of abjuration and allegiance.) It 
is therefore ordered by this court, that the said D. M'C be 
admitted a citizen," etc. 
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Upon this state of the record it was contended by the 
defendant that the naturalization was void, because the 
plaintiff had not taken the preliminary step of declaring ois 
intentions; while on the other it was insisted, that the adjudi- 
cation of that court in August, 1834, that M'O. had " in due 
form of law declared his intentions," was conclusive, and that 
the want of such declaration could not now be inquired into. 

At the close of plaintiff's testimony, a motion was made 
for a nonsuit, on the ground that the plaintiff had not been 
naturalized. 

Qera/rd^ Envmet cmd Foster^ for plaintiff. 

J. JS. Whiting amd G^ Conor ^ for defendants. 

The Oircwit Judge gave the following opinion on this 
point: 

The act of congress is very explicit and peretnptory. It 
declares that any alien may be admitted to become a citizen 
on the following conditions^ amd not otherwiae : 

1st. That he shall have declared on oath his intention to 
become a citizen, aud to renounce all other all^iance ; and, 

2d. That at the time of his admission he shall take the oath 
of abjuration and allegiance, and satisfy the court as to certain 
matters not material to this case. 

Both of these conditions must be complied with. No court 
has power to dispense with either of them, and the omission 
of either of them would be a fraud upon the statute, which 
would necessarily render void any judgment or certificate of 
naturalization which any court might give. Such is the plain 
intention of the act of congress, and such is the construction 
which the Supreme Court of the United States have given to 
the statute. 

I find no adjudication on this point in the courts ol our 
State, but in one of our sister States, South Carolina, the sf^me 
principle has been adopted. (1 McCord's Chan. R. 370, Yanm 
V. Neti>it.) 
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If there was no evidenoe before me, but die record of the 
proceedings of August, 1834, 1 should be bound to jveBiune 
that the preliminary proceedings required by the statute had 
all been had. {Gampbell v. GordoTiy 6 Cranch, 176; -Sfawiv. 
Chesapeake Inmur(moc Go.^ 7 id. 420 ; McDamd v. Richa/rds^ 1 
McCord, 187.) The courts are indulgent towards their pro- 
ceedings, and make the most liberal intendments in their favor. 
{Priest V. Owrnnmiga^ 16 Wend. 625.) 

But the record before me does not stop here. It gives die 
preliminary proceedings had in that court, which do not of 
themselves show a compliance with the act of congress, for 
they show that the plaintiff in September, 1831, did not declare 
his intentions, as peremptorily required by the statute, and, 
instead of it, merely made a report of himself in compliance 
with the second section of the act of 1802. That section 
having been repealed prior to 1831, such report became entirely 
nugatory and cannot aid the plaintiff, because it cannot in anj 
manner be regarded as a compliance with that condition which 
required him to declare his intentions. If, then, the plaintiff 
never took any other proceedings, preliminary to his final 
naturalization, except the report of 1831, he has omitted one 
of the indispensable conditions which the act of congress 
requires, and I should be compelled to r^ard that omission as 
fatal to the validity of his naturalization. Any other view 
would enable a foreigner to obtain the rights and privilegts 
of an American citizen in fraud, and in violation of the very 
law which confers them upon him. 

But the difficulty in the case is, that the question whether 
the report of 1831 was the only proceeding preliminary to the 
final naturalization, is not so well established in point of fact^ 
as to reduce the matter to a mere question of law for the court 
alone to pass upon. 

On one side is the strong presumption arising from the 
whole record that the report of 1831 was the only prdiminarv 
proceeding. And on the other is the express adjudication of 
the Court of Common Pleas in their judgment of naturaliza- 
tion, that the plaintiff had " in due form of law, more than 
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two yeare since, declared his intention to become a citizen of 
the United States." 

This is presumptive evidence that the plaintiff had so 
declared his intentions, for he was at liberty to have declared 
them in any other court of competent jurisdiction, the statute 
not confining the preliminary proceedings to the same court 
where the final proceedings may be had. 

It is, therefore, if the record is not conclusive, a question of 
fact to be submitted to the jury whether the plaintiff ever did, > 
in fact, declare his intentions, pursuant to the act of congress. 

But I have my doubts whether the final record of naturali- 
zation is not conclusive upon me. I feel the force of the argu- 
ment that if it is so, foreigners may be admitted as citizens in 
fraud of the law, but that can be remedied by the court, in 
which the proceeding was had, correcting its own record. 
But the cases are very strong that in this court that record 
must be regarded as conclusive. In Campbell v. Gordon (6 
Cranch), it was decided that the naturalization was valid, 
though the record contained no adjudication of his admission, 
nor that he had behaved as a man of good moral character. 
Justice Washington says, " it must be presumed that the court 
before whom the oath was taken was satisfied ; that the oath 
when taken amounts to a judgment of the court." In Sta/rk v. 
Chesapeake Insv/ram^ce Co. (7 id.), it is reported to have been 
decided that the judgment admitting the citizen is conclusive 
that all the prerequisites have been complied with. 

These two cases have been so regarded in our court : Priest 
V. Ourmrmigs (16 Wend. 625): and in SpraM v. Spratt {4t 
Peters, 408), Chief Justice Makshall says: "The various 
acts of naturaUzation submit the decision on the rights of 
aliens to admission to courts of record. They are to receive 
testimony, to compare it with the law, and to judge in both 
law and fact. This judgment is entered on record as the 
judgment of the court. It seems to us, if it be in legal form, 
to close all inquiry, and like every other judgment, to be com- 
plete evidence of its own validity." 

In either aspect of the case, then, this motion for a nonsuit 
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must be denied. At the same time, it mtifit be understood 
that I am not entirely clear that the record is to be regarded 
as conclusive as to the declaration of intentions. There are 
some cases, in some of the State courts, which look the other 
way, and I am not yet advised whether I shall submit the 
case to the jury, with instructions to them to regard the record 
as conclusive, or with instructions to inquire whether the firet 
step ever was, in fact, taken by the plaintiffi. 



The relationship of the plaintiff to the decedent was shown 
by the annexed genealogical tree, from which it appeared that 
he was connected within the eighth d^ree of consanguinity 
(or second — third cousin), and that he claimed to the exdu- 
sion of nearer relatives in this country, viz., a niece of the 
decedent and her children. 

ITw Judge charged the jury as follows : 

Dennis McCarty of New York, having died without diil- 
dren him surviving, his real estate, comprising these premises, 
escheated to the State, unless he had heirs who could take, 
and the defendants claim title under that escheat. 

His nearest relatives, who otherwise might have inherited, 
were aliens and could not take. 

His nearest relative in this country was Mrs. Bant, a sis- 
ter's child ; but she could not take, because she was an alien. 

His next nearest relatives in this country, were the chil- 
dren of Mrs. Bant — his grand-nephews and niece. At the 
time of his death they were citizens, and capable of taking 
and holding real estate, but they could not inherit, because 
their mother still lived. 

If, then, the jury believed (and there seemed to be no dispute 
in that regard) that Mrs. Bant was living at the death of McC.^ 
and had not been naturalized, her children did not inherit 

His property then escheated, unless there was living, at the 
time of his death, some relative who was then a citizen of the 
United States. 
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The plaintiff claimed to be such relative ; and there were, 
therefore, two questions for the jury to pass upon : 

Ist. Was plaintiff a relative of McOarty i and, 

2d. Was he a naturalized citizen ? 

The whole relationship, as claimed by the plaintiff, is made 
out from the personal knowledge of two aged witnesses from 
Ireland, except one link that connects the plaintiff's great- 
grandfather with the common ancestor, and two links that 
connect the decedent, Dennis McCarty of New York, with 
the same. 

To establish those missing links evidence had been given of 
hearsay among the relatives, of general reputation in and 
of conduct in the family toward the respective parties. 

Without dwelling upon the particulars of that evidence, 
the judge said he would content himself with stating to the 
jury the rules that were to govern them in determining the 
weight to be given to the testimony before them. 

As to hearsay, the jury were aware that it is a general rule 
in our courts that it is not admissible in evidence. But there 
are exceptions to that rule. One is, on special motions 
addressed to the discretion of the court, or relating to matters 
of practice. Another is, in regard to rights of way and of 
commons ; and another, in matters of pedigree. It was under 
this last exception that the testimony had been received in 
this case. 

The object of taking all testimony is to get at the very 
truth of the case, and when nothing else can be obtained but 
hearsay, when the fact is so ancient that personal knowledge 
cannot be obtained, the necessity of the case compels a resort 
to hearsay and general reputation — hearsay from those who 
knew and are now dead, and reputation from those who could 
have no interest in fabricating evidence, and so widespread and 
general as to render such fabrication impracticable. 

In matters of pedigree, the object is to prove how a party 
was acknowledged and treated by those who were interested 
in him or sustained towards him any relations of blood or 
affinity. Hearsay from them is resorted to on the ground of 
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the interoBt of the declarants in the person from whom the 
descent is made ont, and their consequent int^-est in knowing 
the connections of the fanuly, and it is confined to declara- 
tions of deceased persons who were related to the person, and, 
therefore, interested in the succession in question — the declara- 
tions of those nearly related to the person whose pedigree is 
in question. The tradition must be from persons having such 
a connection with the party to whom it relates that it is 
natural and likely, from their domestic habits and connections^ 
that they are speaking the truth and could not be mistaken — 
some connection from which knowledge might be presumed 
should be shown to have subsisted between the parties. It 
would, therefore, be seen that hearsay — that is, the declara- 
tions of others, even to the extent of declarations on declara- 
tions — are admissible in matters of pedigree, but only where 
they come from those who are in some way connected with 
the parties. 

General reputation, however, is not confined to the familj 
circle, but may be among those who have no oonnection 
with the parties ; but it must be so general, and of such long 
standing, as to preclude the idea of fabrication. 

And family conduct is entitled to weight only so far as it 
tends to prove a recognition of relationship, frt>m whidi the 
opinion and belief of the family may be inferred. 

Measuring the testimony by these rules, it was for the jury 
to say whether the hearsay, general reputation and family 
conduct proved in this case were enough to satisfy them that 
the plaintiff had traced his descent from the same ancestor, 
from whom had descended the Dennis McCarty of New York, 
whose property he sought to inherit. 

There was also another question in the case, one which the 
jury were to pass, and that involved the citizenship of the 
plaintiff. He was bom in Ireland, and could not inhmt 
the property of Dennis McCarty of New York, unless he had 
become a citizen of the United States before the death of that 
Dennis McCarty. 

He claimed that he was naturalized, and produced a reooid 
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from a competent court which, on its face, showed that it was 
BO. But that was not oondnsive evidence. The record was 
open to examination, and, on snch examination, a question of 
fact arose for the jury to pass upon and that was, whether that 
record was, in fact, true. 

The law requires as an absolute prerequisite to naturaliza- 
tion, that the alien should have declared his intention to 
become a citizen two years prior to the final action. Did the 
plaintiff ever thus declare his intentions ? He evidently sup- 
posed he had, but that which he supposed to be such prelimi- 
nary step was not such. It was a mere report of himself, 
under a law which had been repealed and was, consequently, 
of no avail. The records of Saratoga county showed that he 
never declared his intentions there. He might have done that 
in any other county, and he knew whether he had or not. 
The fact that he offered no proof on the subject was pregnant 
with meaning, and must not be overlooked by the jury. 

There were, then, two questions for the jury: Were the 
plaintiff and the decedent descended from the same common 
ancestor? Was the plaintiff a naturalized citizen? K both 
questions were answered in the affirmative, the verdict must 
be for the plaintiff; if either was answered in the negative, 
the verdict must be for the defendants. 

56 — ^voL 2 
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1847. 



Before Edmonds, Cirouit Judge. 



Fewlt v. Bogebt. 

Wliere the indorsers of a note signed a separate paper, binding themaelvBs 
for the pajment of it, the same as if regolarly protested, their liability is 
fixed without any demand of iMLyment, notice of non-payment or due pro- 
test. 

Agreements are to be constrned according to the intention of the parties, 
and so as to render them effective rather than nugatory. 

This was an action of assumpsit brought to recover the 
amount of a promissory note, against the defendant Mills, as 
maker, and the defendants Bogert and Muir, as indorsers. 

On the trial the defendant's counsel admitted that the sig- 
nature, as maker to the note, was in the handwriting of the 
defendant Mills, and that the indorsement, Bogert and Muir, 
was in the handwriting of the defendants Bogert and Muir, and 
that they were copartners under that name, and also that the 
plaintiffi were copartners. 

Thereupon the plaintiff's counsel offered to read the note 
in evidence. The defendant's counsel objected to the reading 
of the note, for the purpose of charging the indorsers, without 
first proving presentment, protest and notice of non-payment. 
The circuit judge allowed the note to be read in evidence, and 
tlio defendant's counsel excepted. The note and indorsement 
was thereupon read in evidence. The defendant's counsel 
also admitted that the defendants Bogert and Muir signed 
the paper, of which the following is a copy : 

" We hereby bind ourselves for the payment of Oliver P. 
Mills' note, due this day, for twenty-seven hundred and foar 
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and seventy-nine one-hundretbs dollars, the same as if regularly 
protested, the said note being indorsed by us. 
" Nbw York, March 9, 1846. 

"BOGERT AND MTJIR" 

The plaintiff's counsel here rested his case, and the defend- 
ant's counsel moved for a nonsuit as to the defendants Bogert 
and Muir, upon the ground that there was not suflScient evi- 
dence to charge them as indorsers, there being no proof of 
presentment or notice of non-payment, and they not having 
waived the same. 

The circuit judge refused to nonsuit, and directed the jury 
to find a verdict for the plaintiffi. The defendant's counsel 
excepted to such direction, and thereupon the said jury found 
a verdict against the defendants. 

Leave was reserved to the defendants Bogert and Muir to 
move to set aside the said verdict against them on a case to 
be made, and thereupon to move that a nonsuit be entered as 
to them, either party to have liberty to turn the case into a 
bill of exceptions or special verdict. 

On a motion for a new trial, E, W. Sixyughton^ for defendants, 
insisted : 

I. The agreement introduced was a waiver of protest only. 
The plaintiffi should have proved presentment of the note to 
the maker, and notice of non-payment to the indorsers. (lY 
Maine, 30, JBumha/m, v. Webster.) 

n. If this agreement is most liberally construed in favor 
of the plaintiffs, it, at most, waived the presentment of the 
note, and notice of non-payment should have been proved. 
(11 Wend. 629-633.) 

m. If the agreement is to be construed into an absolute 
promise to pay the note, the indorsers, Bogert and Muir, would 
not be liable upon it, until it was shown that when the promise 
was made they knew the necessary steps to charge them, as 
indorsers, had not been taken. 

Mr. Ogden, contra. 
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This memorandum is not a waiver merely of prceentment, 
but is an undertaking to be liable, " the same as if regularly 
protested." {Dwryce v. Dermiaon^ 6 J. E. 248 ; Lc^ren/mdL v. 
White, 1 J. 0. 99.) 

Edmonds, Oi/rouU Jvdge: The whole question in this case 
is, what the indorsers meant by their agreement which thoy 
wrote on the note } Did they intend thereby to make them- 
selves liable to the same extent as if all the steps necessary to 
fix them as indorsers had been taken, or did they intend that 
the holder of the note should yet do something on his part to 
make them liable? 

It is contended for the defendants, that the agreement was 
a waiver only of a formal protest, and that demand and notioe 
were still necessary to fix the indorsers. This argument is 
based on the principle that the agreement is to be strictly con- 
strued, and that it was a waiver of protest only. If the 
writing had been, "we waive protest," etc., the argujnent 
might have applied. But that is not the writing. It i% " we 
being indorsers, bind ourselves for the payment of the note, 
the same as if regularly protested." The rule of law applica- 
ble to the case, is that which says that agreements shall be 
construed according to the intent of the parties, and there eaa 
be no doubt that it was the intention of both parties to waive 
all that was necessary to fix the indorsers. 

A formal protest was unnecessary to fix the indorsers; it 
was enough that demand should be made and notioe given. 
Yet, it is contended that the agreement intended only to waive 
that which was unnecessary, and to insist upon that which 
alone was necessary. This would render the writing entirely 
nugatory. But contracts must be so construed rather to give 
them effect than to destroy them, and the only construction 
which can give this writing effect, is that which regards it 
as a waiver of both demand and notice. It is thus alone that, 
by " regular protest," the indorsers would be bound for the 
payment of the note, and that, I apprehend, is what they 
intended to be. 

Motion for new trial denied. 
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EoHABTB y. CLAJEtK and others. 

Whera paper, due at a distant place, is left with a banker for collection, and 
each banker transmits it to a collecting agency at snch distant place, who 
receives payment of it, the house thos collectings it are agents directly 
for the owner of the paper, and are responsible to them for neglect in col- 
lecting or paying over the money. 

They can discharge themselves from such liability by paying over the 
money to the banker &om whom they received it, but cannot so discharge 
themselves by passing it to his credit in general account. 

The plaintiff was the holder of paper payable in St. Louis, 
which he left with Smith & Co., bankers, in New York, where 
he resided, for them to collect for him. S. & Co. transmitted 
the paper to the defendants, who were their correspondents 
and bankers at St. Louis, to whom the money was paid when 
tlie paper became due. When it was thus paid to the defend- 
ants they passed the amount to the credit of S. & Co. in 
general account, but in no other manner accounted for it. 

The plaintiff never having received the money, brought his 
action against the St. Louis house, and, on the trial, a verdict 
was taken subject to the opinion of the court. 

JEdmonde, C. J. : It was well understood at the time these 
drafts were given to J. T. Smith & Co., that they were to trans- 
mit them to St. Louis for collection, and were plaintiff's agents 
for that purpose alone. The defendants, who received them at 
St. Louis from S. & Co. and collected them, were, for that pur- 
pose, the agents of the plaintiff, and were directly responsible to 
him for negligence in collecting, and for the money when col- 
lected. Such was the implied contract between the parties to 
this suit, arising out of the well established custom of bankers 
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and the circumstances of this case. {Ba/rik of O^rlea/na v. Smithy 
3 Hill, 560 ; Bank of Washington v. Triplett, 1 Peters, 25 ; 
Fdbena v. Mercantile Bamk^ 23 Pick. 330; Ea>8t Haddam 
Bank v. ScavU^ 12 Conn. 303.) 

The defendants in this case, having collected the money on 
the drafts, were immediately responsible to the owners of the 
paper. Smith & Co. had discharged the whole of Iheir duty 
when thej'^ transmitted the paper, and from the time it was 
received by the defendants they became the agents of the 
plaintiff, and assumed all the responsibility attached to that 
character. A part of that responsibility was, to pay over the 
avails when collected; and, unless they have done so, the 
plaintiff can recover of them in this action. 

The plaintiff having trusted Smith & Co. with the drafts, 
and the defendants having received them only throagh S. & 
Co., it would have been competent for the defendants to dis- 
charge themselves of their liability by paying over the pro- 
ceeds to S. & Co. But this they have not done. They merely 
passed them to S. & Co.'s credit in general account. This 
has been expressly held not to be such a paying over as to 
exempt the agents from their liability to the real owners. 
{BvUor V. Harnson^ 2 Cowper, 565 ; Lawrence v. Stonington 
Bank^ 6 Conn. 521.) The true test is, that there was no new 
credit given by defendants to S. & Co., no acceptance of new 
bills, no fresh goods bought or money advanced ; in short, no 
alteration in their situation, and, therefore, nothing to dis- 
charge the defendants from the liability which attached upon 
their collecting the money. 

There must be judgment for the plainti£ 



NEW YORK CrRCUIT. 447 



Underhili ana others, Ezra., y. Fleet and others. 



SUPREME COXJRT— SPECIAL TERM. 



Seftembeb, 1847. 



Beforo Edmonds, Justice. 



Undebhill and others, Exrs., y. Fleet and others. 

Where a wiU directs a sum to be inyested for a term of years, at the end of 
which the whole smn of principal and interest is to be equally divided 
amongr a nnmber of legatees, or their legal representatives, with permis- 
sion to the trostees in the meantime to make advances of interest, such 
advances are to be charged to the shares of the i>arties receiving them. 

*' Legal representatives," as thus used, means children or next of kin, and 
not executors or administrators. 

The bequest of the whole interest of the fund, vests the legacy at the death 
of the testator. 

Samuel 'Hjlviland died in July, 1827, having made a will 
wherein he devised all the residue of his estate, with direction 
to his executors to put it out on interest, on good security, for 
twenty years, the interest to be used during that time for the 
asEistance of eight legatees named, or their legal representa- 
tives, provided they should be destitute or needy ; but such of 
the interest as they should not thus use they were to invest on 
interest, and, at the end of the twenty years, the whole sum 
of principal and interest to be equally divided among those 
I^atees, or their legal representatives. 

To three of the legatees advances of interest had been made 
in different sums. Four of the legatees died, leaving children 
them surviving. And one of the legatees had assigned his 
share in both principal and interest. 

The executors filed their bill in equity, to obtain the direc- 
tion of the court upon the following questions : Wliether the 
legatees to whom advances were to be made were to be charged 
therewith, as part of their respective shares of the interest, oi 
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whether such advanoee were to be taken out of the whole sum 
of interest and the residue be equally divided among all ? 
Whether by " legal representatives " of the l^atees was meant 
their next of kin, or their executors or administrators? and 
whether the legacies vested, so that a l^atee could assign his 
interest and the executors be bound to pay that share to the 
assignees? 

JSSmonds, J.: Upon the question whether the shares of 
John Meet, George Wicks and iNancy Watts are to beibhaiged 
with the advances made to them, pr their representatives, I 
entertain no doubt. The intention of the testator is the guide 
here, as elsewhere, where it can be ascertained, and is consist- 
ent with the rules of law. His direction is, for his executors 
to use the interest accruing within the twenty years for the 
assistance of his legatees who should be destitute or needy. 
But if it should not be found necessary to expend the whole 
of the interest in that manner, then such of the interest as 
should not thus be expended should be added to the principaL 
and, at the end of the twenty years, the whole sum of princi- 
pal and interest should be equally divided. 

It was evidently the intention of the testator to keep together, 
for twenty years, the residuum of his estate, to have it in the 
meantime accumulate and increase by the interest it might 
earn, and then to have it divided equally among the objects 
of his bounty, himself showing no preference of one over the 
other. The only exception to this is, in the case of those who 
should be destitute or needy, and to them the sole preference 
shown was, that they might enjoy the interest in the mean- 
time. 

His main objects being an accumulation for a certain 
period and an equal division at the end of it, and the excep- 
tion being that for the necessitous, the time for enjoying a 
portion of his bounty might be hastened. 

His direction was that the whole residuum should be put 
out at interest, and " the whole sum of principal and interest" 
should be divided, etc. By " the whole sum of principal," we 
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undcrstaud the entire bulk of the residuum, without anj 
exception. Upon what principle can we attach a different 
meaning to " the whole sum of interest " ? Surely " the whole 
sum of interest " means aU the interest which the principal 
may earn during the twenty years. If it means less than this, 
how much less ? There was no limit to the discretion of the 
executors. If only one of the legatees had been needy, they 
miight have given to him all the interest that was earned. If 
they had done so, and then the principal was to be equally 
divided among all, how could there be an equal division of 
" the whole sum of principal and interest," unless the recipient 
of this interest should be charged with it toward his share. 
There might, indeed, be an equal division of the principal, 
but the division of the interest would be quite otherwise. The 
only way in which the testator's intention of having his lega- 
tees share alike, and of having the interest as well as the 
principal divided equally among them, can be carried into 
effect will be to charge the shares in question with the advances 
made to them, and there must be a decree accordingly. 

It wiU be observed that there are no specific words of devise 
or bequest of the residuum. That clause in the will contains 
only a direction to the executors to put it out on interest for 
twenty years, and, at the end of that time, to divide the whole 
sum, principal and interest, among the legatees named. 

There is no bequest to them " at " the end of twenty years, 
or, "when" that term shall expire — ^none of those phrases 
used, which have been construed to import that the gift was 
to be conditional — to depend upon the happening of some 
event, such as marriage or attaining the age of twenty-one. 
Nothing is said in the will about the legatees living or not at 
the end of the twenty years — the event on which the distribu- 
tion is to be made, is certain, not contingent, as certain as 
time, for twenty years must roll away, and when it has, the 
direction is that the residuum be divided. There are no 
words used in this respect, whose settled construction compels 
us to declare the legacy lapsed in case of death, but we are 
left free to seek for the intention. 

67— vol. 2 
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The tostator has made no bequest over, in case the legaqr 
should lapse. 

If it is lapsed, it must descend to his heirs at law, or next 
of kin. Yet, this being a devise of ^^all the residue and 
remainder of his estate," it is most manifest that he intended 
by his will to dispose of all he had and to leave nothing to 
descend to his heirs or next of kin, as such. 

He has, however, made a provision for the event of any of 
the legatees dying before the expiration of the twenty years. 
It must go to " their legal representatives." Now, whether 
those words are to be understood as meaning the heirs, execu- 
tors, administrators, or next of kin of the legatees — and, 
under certain circumstances, they may bo understood in either 
sense — they show clearly that the testator did not mean that 
any part of the residuum should go to his legal representatives 
as undisposed of by his will. 

And the " legal representatives," who are to take on the 
death of any of the legatees, are to take, not as claiming from 
or through the testator^ but only from and through the lega- 
tees, which they could not do, unless the legatees had been 
vested with an interest capable of descending, or passing to 
their representatives. 

Again, the discretion vested in the executors to dispose of 
the intermediate interest, helps to ascertain and fix the inten- 
tion. They may use the whole of it^ in their discretion, for 
the assistance of the legatees. 

Is it at all likely that the testator intended that those who 
were destitute might enjoy the full benefit of the interest, but 
that those who were not destitute should not in case of their 
death? Such would be the effect unless the l^acy of the 
residue vested, and it would involve an incongruity of disposi- 
tion utterly at variance with the testator's intention. Here^ 
too, by the use of the phrase " their legal representatives," the 
testator has shown his intention as to the disposition to be 
made in case of the death of any one of the l^atees. Those 
words, as here used, evidently do not mean executors or admin- 
istrators, but children, or next of kin, and the intention is 
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evident that, in case any of |he legatees should die before the 
end of the twenty years, their children, if destitute, should at 
once, at the discretion of the executors, come into the enjoy- 
ment of at least a portion of the interest. How could that 
be, if the legacy lapsed by the death of the legatee before the 
end of the twenty years ? 

These various considerations show, very satisfactorily to my 
mind, that it was not the intention of the testator that the 
legacy should lapse, and that it was the intention that it should 
vest, so that the legatees, if living, and their children or kin, 
in case of death, should enjoy the whole residuum of the tes- 
tator with its accumulations of twenty years. 

There is a principle of law applicable to this case which is 
equally decisive on this point. Where the legacy is accompa- 
nied by an absolute gift of the interest upon it, it is a well 
established rule that the legacy vests. {Hanson v. Crraham^ 6 
Ves. 247 ; FoTiercm v. Fonerau^ 1 Ves. Sen. 118 ; Green v. 
Pigot, 1 Bro. Ch. C. 104 ; Cme v. Ca/oe, 2 Vem. 508 ; Pair 
terson v. EUis^ 11 Wend. 274, 298.) Here the whole interest 
is given and to these legatees, a part, during the twenty years, 
to such as might be destitute, and at the end of that time the 
v^hole sum of both principal and interest. 

Agreeable, then, to the intention of the testator and the 
established rules of law, there must be a decree that the legacy 
of the residuum vested, at the death of the testator, in the 
legatees named. 
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NEW YORK CIRCUIT, 



NOTEICBBB, 1847. 



Before Edmonds, JoBldoe, 



Lyons v. Townssnd. 

When the application of an alleged libel to one of two persons is a question 

for tlie jury. 
When language, that would otherwise be libelons, is privileged and not 

actionable without proof of express maJioe. 
When the words are used in the performance of a duty, the assertion of a 

right, or the vindication of an interest, they are privileged, and express 

malice alone can make them actionable. 

This was an action for a libel, brought against the proprie- 
tor of the New York Express. 

The plaintiff was one of the branch pilots of the port of 
N^ew York, and was attached to a pilot boat which had, on a 
Saturday, boarded the packet ship Liberty, from Liverpool, for 
out to sea, and had put a pilot on board. The ship was the 
bearer of very important news from Europe, greatly affecting 
the money market, and the plaintiff entreated the captain of the 
Liberty to permit him to have the news for the Herald, so that 
with it his boat might run into some harbor on ihe outside of 
Long Island, and, by posting across the country, have that 
paper ready to give the news to the public several hours in 
advance of the arrival of the ship. The captain refused to 
do that, unless the plaintiff .would take the dispatches for all 
the daily papers in town and distribute them aU as soon as he 
should arrive. 

The plaintiff finally agreed to that, and received all the 
dispatches. By making all haste by land and water, he 
arrived in town early Sunday morning and immediatdj 
delivered to the Herald its dispatches, and then returned to 
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iuB own home, up town, where he changed his clothes and 
took his breakfast, and, leisurely, about noon, went down to 
the poflt-office, and, entering it the back way, he lefk the dis- 
patches for the other papers on a table, without informing any 
ono what they contained. They were found on that table late 
on Sunday by one of the clerks in the post-oflSce, and distribu- 
ted to the respective papers early on Monday morning. 

In the meantime, and on Sunday afternoon, the Herald 
published all the news in an extra, and was the only paper 
that did contain them, until the issue of Monday. 

On learning these facts, the defendant's paper commented 
with severity on the conduct of the pilot, without mentioning 
his name, and for those comments this action was brought. 

JEdmondSy e/!, in charging the jury, said there were three 
points for their consideration : 

JPirst. Which pilot was meant by the article in the Express ? 
That one which remained on board the ship and piloted her 
into the harbor, or him who, taking the dispatches, had imme- 
diately proceeded to the land ? That was purely a question of 
fact for the jury to determine. 

Second. Was the charge a privileged one? The rule is, 
that wherever a person speaks in the performance of any duty, 
l^al or moral, public or private, or in assertion of his own 
rights, or to vindicate and protect his own interest, no action 
will lie against him, unless express malice be proved, however 
untrue what is said may be. In this case there had been no 
attempt to prove express malice, and if the jury believed that 
the defendant's language was used in the assertion of a right, 
or to vindicate or protect his interest, or in the pertbrmance 
of a duty, the plaintiff could not recover. 

Third. If the jury did not conclude that the charge waft 
privil^ed, then they would inquire if the defendant had not 
justified it by proving it true. The charge was, that, in viola- 
tion of his own promise and of the confidence reposed in him 
by the master of the ship, he had not delivered all the dis- 
patches immediately on his arrival in town, and it was for the 
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jury to find out, if they could, why he could not have deliv- 
erod all the dispatches as early as he had delivered one of 
them. 

There was a verdict for the defendant. 



SUPREME COURT— SPECIAL TERM. 



Fbbbuabt^ 1848. 



Before Edmonds, Justice. 



Li the matter of Fsanoiscx) Mabty, a non-resident debtor. 

An attachment, under the Revised Statutes, against a non-iesident debtoi 
may be sued out by a creditor, who is also a non-resident of tlus State. 

The debtor and Altillis Valtellina, the prosecuting creditor, 
were both residents of Havana, and there made a contract 
with each other, and three others, to establish an opera in the 
United States, and entered upon the undertaking which finally 
failed. Yaltellina remained in the United States, came to the 
city of New York, where he resided several months, and took 
the preliminary steps to become naturalized. After doing so, 
he sued out, before one of the judges of the Common Pleas 
of Xew York, an attachment against Marty as a non-resident, 
he never having been in the United States, on a claim for 
damages alleged to have arisen from a violation by Marty of 
this contract of partnership. On affidavit that Yaltellina was 
only temporarily in the United States, and not a permanent 
resident in New York, an application was made to the judge 
^ho issued the attachment for a supersedeas, which he refused, 
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on the gronnd that he had no authority therefor. Thereupon 
a certiorari was sued out, removing the proceedings into this 
court, 

j^. D, Logan^ for the debtor, on the coming in of the return 
to the certiorari, moved to discharge the attachment, on the 
gronnd, among other things, that, both parties being non-resi- 
dents and the debt being contracted abroad, there was no 
authority under the statute to issue an attachment. 

Edmonds^ J. : The case of Fitzgerald (2 Caines, 318) caused 
Bome doubts whether a non-resident creditor could avail him- 
self of the benefit of our laws authorizing an attachment 
against a non-resident debtor. But that case has been over- 
ruled. In Rdbhma v. Cooper (6 J. C. K. 190), Chancellor 
KEarr holds the contrary. In ^Ec jmrte Cald^eU (6 Cow. 
293), this court say that the twentieth section of the statute 
must have been overlooked by the court in Fitzgerald^ a case, 
and they add that an attachment in favor of a foreign cred- 
itor, who had followed his debtor to this country, was expressly 
authorized by our statute. (1 K. L. 157.) But in -Ec pa/rt6 
Soh/roeder (6 Cow. 603), the court held^ that a creditor abroad, 
not resident nor domiciled here, but only transiently in New 
Tork, could not sue out an attachment against his debtor, 
being a non-resident, on a contract made abroad ; and they 
express a doubt whether even a resident creditor could pro- 
ceed by attachment here upon a contract made abroad. 

All these cases were before the Revised Statute, which made 
something of an alteration in the law in regard to the matter, 
which makes the distinction between the cases in 5 Cowen 
and 6 Cowen. The former statute required that the person 
proceeded against, whether absconding or non-resident debtor, 
should be "indebted within this State." Therefore, in 6 
Cowen, the attachment, though in favor of a non-resident 
creditor, was set aside, because the debtor was not and never 
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had been in this State, and, therefore, he could not be said to 
be indebted in this State. But in 5 Cowen, the creditor was 
also a non-resident, and the debt had also been contracted 
abroad, but the debtor was concealed in this State, and, there- 
fore, was indebted in this State. But our Bevised Statutea 
have omitted the requirement that the debtor should be 
indebted in this State, and the revisors, in their note to HbsX 
section which gives the attachment to the enumerated credit- 
ors, say it is intended to conform to 6 Cowen, 603, " and to 
express the meaning of the legislature distinctly, as it seems 
to be understood in 5 Cowen, 293, and the cases there cited." 
One of the cases cited is that in 6 J. C. B. Hence, the statute 
(1 B. S. 3, § 3), says, ^^ such application may be made by & 
creditor resident of this State or out of it," which provision, 
the revisors say, is section 20 of 1 B. L. 157. That section 90 
is, that any creditor residing out of this State shall be deemed 
a creditor within the act, and this court, in 5 Cowen, say, that 
that section expressly authorizes a proceeding in favor of a 
non-resident creditor on a debt contracted abroad. 

It seems to me, then, plainly to be the intention of the stat* 
ute to authorize a non-resident creditor to sue out an attach- 
ment, so that if Valtellina is, as was alleged, only temporarily 
here and not domiciled in this State, he may institute these 
proceedings. 

This disposes of the two first objections made in bdialf of 
the debtor ; the other one relates to the form of his application. 
But the statute only requires that he shall state the amount of 
his claim and the nature of it, so far as to disclose whether it 
arises upon a contract, or upon a judgment or decree rendered 
within this State. Those things are set out in this application, 
and, therefore, it is sufficient. 

There being, then, according to the view which I take of 
the case, no valid objection to these proceedings, they must 
be remitted to the officer who issued the warrant. 

[NoTB. — ^ThiB case is reported in 2 B. 4S6. It was appealed to the Genenl 
Term, where the decision was affirmed. (3 B. 229.) Bat the judge who 
deUvered the opinion in the G^eneral Term dissents from the view here 
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of the riffht of the foreign creditor to sue out a foreign attachment, and 
pats the affirmance on other groonds. 

Whence it would seem, that the question whether a foreign creditor can 
sue out an attachment is still unsettled, and I cannot find any case that set- 
tles it. 

In Staples t. Fairchild (3 N. Y. 48), the Court of Appeals express a differ- 
ent opinion, but they found that upon the language of sub. 2 of § 1 of the 
statute, and entirely overlook the provision of § 3, which says the " applica- 
tion may be made by any creditor resident within this State or out of it." 

In GagteUain v. Jonea (5 id. 168), the same court intimate the same view, 
but do not decide it, because the applicant was a resident and the question 
did not arise. 

In Benard v. Hargotu (13 id. 289), the court affirmed a ruling of the Supe- 
rior Court, that where the applicants were partners it was no objection that 
one of them was a non-resident. 

Thus the question now (1868) stands, and it remains to be seen whether 
the views expressed in the principal case and which carries into the Revised 
Statutes the 'provisions of § 20 of 1 R. L. 167, as the revisors say was 
intended, shall be ultimately sustained.] 
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Before Edmonds, Justice. 



Allen v. Blunt. 

A motion to vacate an award of arbitrators can be made only in the court 
named in the submission, and for the causes specified in the statute. 

Any other ground for setting aside an award can be available only in a dis- 
tinct action brought for that purpose. 

Budi action w^s always an equitable one, and the amalgamation of common 
law and equity powers in the same court* does not alter the prindple. 

This was a motion, at Special Term, to set aside an award, 
in which it was insisted that the union of the two courts^ 
Supreme and Chancery, had, in fact, abolished the remedy by 
bin in equity, which formerly prevailed. 

68 — ^vol. 2 



458 EDMONDS' SELECT OASES. 

Luyster ▼. SmJBTen. 

Edm/mdSj J. : In cases of sabmissioii to arbitration the 
power of the oonrt, designated in the submission, is derived 
from the statute, and it has no authority beyond that That 
authority, so far as it relates to vacating the award, is confined 
to certain causes specified in the statute. And for other caoseB 
relief was obtained, when the party was entitled to it, by a 
distinct suit in chancery brought for that purpose, and equity 
entertained the jurisdiction. The amalgamation of the two 
courts into one has not altered the practice in that respect 
For any of the causes named in the statute a motion may be 
made to vacate the award. For any other cause, relief must 
be sought in a separate suit. 

The matter now before me is a motion, and yet the cause 
alleged for vacating the award is not one of those named in 
the statute, but may be good ground for a separate action. 

The motion must therefore be denied, with costs. 



NEW YORK— GENERAL TERM. 



Mat, 1848. 



LuYSTSB V. SnIFFBN. 

Althongli, on overraling^ a demurrer, the court omits to allow an amend- 
ment, jet a Bubeeqnent motion to amend may be made where theqaestsaD 
involves the merits and might have been rused on general demoner, vA 
the statute forbidding an amendment relates onlj to objections fcff unpo^ 
fectlons in matters of form. 

Thb plaintiff declared upon a building contract, daimiog 
to recover stipulated damages. The defendant demiuned 
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specially for cause, among other things^ that the plaintiff, for 
whom the work was to be done and who was to pay when the 
work was done, had not averred a wiUingness to perform on 
his part. The demnrrer was overruled, and judgment ren- 
dered for plaintiff at the last term, without leave to withdraw 
iJie demurrer and plead. 

T. jSI TomJAAMOVhy for defendant, no^T moved, on notice, for 
sach leave. 

Bawdom^ ornvtra^ objected, that the court, having overruled 
the demurrer, on the ground that it was false or frivolous, has 
no power to grant the motion under the statute. (2 E. S. 352, 
§6.) 

Per Owricmi^ Ed/monda^ J. : But that statute has received 
a different construction from the court. In Bolton v. La/ay- 
renoe (7 Wend. 461), it was held not to affect the power of 
the court to allow an amendment where the question raised 
might have been presented on general demurrer, that is, Where 
it was matter of substance and not mere form. That is this 
case ; and, as the affidavits show that the demurrer was put in 
in good faith, and the defendant has a defense on the merits, 
it will be proper to allow the amendment on the usual terms. 
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SUPREME COTJRT— GEIJERAL TERM. 



1850. 



Vabt Winklb v. CoiirsTAirnNX. 

Where It is not neoeesary, in order to convey her land, for a manded womaa 

to make a separate acknowledgment, her deed may be proved as the deed 

of any single person. 
The question of the death of a subscribing witness, is purely a matter for 

the court, on a question of admitting proof of his handwriting, and the 

Jury have no concern with it. 

This was an action of ejectment, brought in the Snperior 
Court of New York. It appeared on the trial, that Jane Van 
WioMe, from whom both parties claimed to derive their tide, 
was seized in fee of the premises in May, 1760. 

She was then married, and joined with her husband in a 
deed of the land to Jacob Yan Winkle, under whom the 
defendant claimed. 

The deed was not acknowledged, but was proved by en- 
dence of the death of the two subscribing witnesses, and the 
genuineness of their signatures. 

The questions raised on the trial were, whether the deed 
was in form suflScient to convey the wife's estate, and whether 
it was valid without an acknowledgment Exceptions wen 
taken to the judge's charge, and, on writ of error, were 
brought before the Supreme Court. 

D. D, Mddy for appellant 

E. Scmdford^ for respondent 

Ed/nwnds^ P. «/], delivered the opinion of the court: 
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There are two main points in this case whidi were disposed 
of and definitely settled in the Court of Errors, in 6 Hill, 
177, viz., that the deed was admissible in evidence without 
proof of an acknowledgment by Jane Van Winkle, and that 
it operated to convey her title as well as her husband's. 

These points were distinctly before that court, and were 
passed upon by the several senators, who delivered opinions, 
and were, as I understand it, the grounds on which that court 
unanimously reversed the judgment of this court. 

It is not now competent for us to question the propriety of 
that decision, nor to entertain the suggestion that it was based 
upon error, either of law or of fact. That suggestion can- 
not be listened to here without our assuming a province which 
does not belong to us, that, namely, of reviewing the determi- 
nations of the court of last resort. 

Other points, however, are raised now which were not dis- 
posed of in that decision, and those I proceed to consider : 

1. The sufficiency of the proof of execution, by proving 
the handwriting of the witnesses and their death, was very 
differently raised on the argument from what it was in the 
court below. 

The point made below, by the plaintiff's request to charge, 
was, that the mere proof of handwriting of subscribing wit- 
nesses, after their death, was not sufficient proof that a married 
woman executed the deed voluntarily and without compulsion 
from her husband. The Court of Errors having ruled that 
her separate acknowledgment was not necessary, her execution 
was, of course, to be proved as if she were unmarried, and in 
such case the converse of the proposition of the plaintiff was 
true, and the court below very properly refused to charge as 
requested. 

2. In this view, it is unnecessary to consider whether the 
instrument could be read as an ancient deed ; nor can I discover 
that any point on that subject was raised in the court below. 

3. There was no error in the judge's charge, as to Patrick 
Darry's death. The question of his death was a question for 
the court, not the jury, upon the admissibility of the deed in 
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evidence; and before it could be read in evidence, it was 
necessary for the coort to determine that the evidence of the 
death of the subscribing witnesses was sufficient, and I do not 
see that the jury had any thing to do with it 

As a decision of the court on that point, I see nothing to 
impeach it. The evidence given, and the great lapse of time, 
were, undoubtedly, enough to warrant the belief of Daily's 
death. 

4t, Nor do I discover any error in the ruling, as to the evi- 
dence of usage. I see no other applicability of that evidence 
than to show that the Court of Errors had proceeded on an 
erroneous basis, in some of the reasons given by some of its 
members for their decision. Surely evidence offered for such 
a purpose could not be admissible. 

6. The judge's comments to the jury, on the facts of the 
case, might have been good ground for applying in the court 
below for a new trial on a case, but they are no fit subjects 
for our consideration in error, where questions of law only can 
be discussed. 

6. And lastly, the refusal of the judge to charge, that there 
was a legal presumption that the wife, in executing the deed, 
was acting under the coercion of her husband, was of no con- 
sequence, whether right or wrong, because he very distinctly 
left the question to the jury to say, under the proof in the 
case, whether they were satisfied of the due execution of 
the deed by her; and they having found that fact, necessarily 
passed on the question, whether she executed it fireely, or under 
such duress as would have avoided the act. 

The judgment ought to be affirmed. 

[NoTB. — This judgment was affinned in the Court of Appeals (10 N. T. 
480), upon the grounds above stated, as well as others. In the oplnioa 
there given, all that is sidd of the grounds here taken is: '"Die other ques- 
tions raised were satisfactorily disposed of by the court, and I concur in the 
reasoning and the condu^ons of the learned judge who pronounced the 
opinion." 

This language of the Court of Appeals Is unlntelliglblo without this report 
of the case in the Supreme Court.] 
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Dbgeicbbb, 1851. 
Before Edmonds, Justice. 



HaYEBSUCK Y. DuTFENBIIBaBU 

A devifle to A for life, with remainder to his heirs and asBigns forever^ is ao 

estate in fee in A, nnder the rule in SheUy's case. 
The fact, that thereby the intention of the testator is Tiolated makes no 

difference. 
A devise of the rents and profits of the land is a devise of the land itself 

oat of which the rents and profits flow. 

In a snit in partition, a sale of the premises was had, and 
the purchaser refused to complete the purchase, because of a 
defect in the title. Thereupon, a motion was made to compel 
him to take the deed. 

E. Somdfordy for plaintiffi 

W. G. N'oyeSy for the purchaser. 

Ed/nu>nds^ J. : In this case there was a devise of the legal 
estate to Yarian during his life, and, after his death, to his 
heirs and assigns forever. This statement of the devise brings 
it at once within the rule in Shetlrfs case, and gives to Yarian 
an estate in fee, becai^ he takes an estate of freehold legally 
under the will, and in the same instrument there is a limita- 
tion, by way of a remainder, of an interest of the same legal 
quality to his heirs, as a class of persons to take in succes- 
sion. 

There are, however, several considerations urged, why that 
rule should not be applied to this case. 
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One is, the apparent intention of the testator that Yarian 
should take only an estate for life, as it was well said, that in 
wills, even more than in deeds, courts were bound to cany oat 
the intention. 

This objection has often been urged against the rule in 
Shelly* 8 case, and I suppose it may be truly remarked that it 
never operated without violating the apparent intention. Yet 
the answer has always been at hand, that the intention was 
contrary to law and was governed by the rule, that when the 
testator devises the legal estate he takes upon himself to 
order the limitation, and the rules of law will control 
him. 

It is only when the will is in the light of a set of instruc- 
tions in the form of a trust, merely for the purpose of a con- 
veyance, to be made by the directions of chancery, that a 
court of equity will follow the instructions and execute the 
trust in conformity to the intention. 

Another consideration urged on the argument was, that in 
the devise over, the testator used the expression, ^^ I bequeath 
my said three lots," etc., thus plainly implying that he under- 
stood that he had an estate left in him, intermediate the life 
estate and the remainder, and that that estate was the fee 
which he intended should go to the heirs of his devisee as a 
new stock. 

To that, it seems to me, there are two satisfactory answers. 
One, that this expresssion, " my said last mentioned three lots," 
was used as a description of the property devised, and not as 
limiting or in anywise describing the estate in them which was 
to pass ; and the other, that to give to these words the force 
claimed, would, necessarily, be to hold the fee in abeyance 
during the life estate, and that abeyance was one of the very 
things which the rule in SheHh^a case was intended to pre- 
vent. 

The remaining consideration urged against the operation of 
the rule in this case was, that the devise to the tenant for life 
was not of the land itself, but of the rents, issues and profits, 
and that, in that respect, the case was unlike SheH^s, 
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Without stopping to inquire whether, in the long list of 
cases which have been governed by the rule in SheQ/ifs case 
during the five centuries of its existence, some one might not 
be found containing language like this, it will be enough to 
refer to the rule that a devise of the rents and profits is a 
devise of the land out of which they issue. If the devise is 
of the rents and profits for life, the devisee takes the land 
itself for life. If it is a devise of the rents and profits in 
perpetuity, the devisee takes a fee in the land firom which 
they flow. 

So far as these words show the intention of the testator, 
they are no more expressive than the express limitation of the 
devise to Varian " during the term of his natural Hfe," or 
the devise over " upon his decease " ; and so far as the quality 
of the estate is concerned, they clearly give him an estate of 
fixjehold by the same instrument which gives to his heirs, as 
a class to take in succession, an interest of the same legal 
quality. 

I must, therefore, hold in this case, that the devisee Yarian 
took an estate in fee in the premises in question, and the 
motion must be granted. 

59 — voL 2 
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MoQnckin y. aster. 



iiEW YORK cmourr. 

AFan., 18S8. 
Before Edicqndb, JnBtioe. 



McGuOEm V. SiBTSB. 

Amendment of complaint in the amonnt son^ht to be ree o v w e d as 
tive damages. 

This was an action of slander, in which the justification 
pleaded entirely failed, and the plaintiff applied for leave to 
amend his complaint by increasing the amount laid as dam- 
ages. * 

The Gourt denied the motion, saying, it had long been tb 
practice never to allow such an amendment where vindictive 
damages were sought to be recovered. 
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SUPREME COURT— SPECIAL TERM. 



Before Edmonds, Justioe. 



Tract v. Tat.magb, President of the North American Trust 

and Banking Company. 

Where a bank is anthorized by law to purchase stocks, for a specific pur- 
pose, and all other purchases are declared to be invalid, the vendor of 

* stocks, for such other purpose, cannot recover the price of them. 

In such case, it is of no avail for the vendor to allege that he did not know 
of such purpose. He is bound to know, or, at least, to make everj prac- 
ticable inquiry for the purpose of knowing. 

The North American Trust and Banking company having 
failed, a receiver of its effects was appointed. The State of 
Indiana, acting through the Morris Canal and Banking com- 
pany, as its agents, presented a claim to the receiver, who 
refused to pay it, and it was referred under the statute. 

It appeared in evidence before the referee, that, after the 
Trust company had purchased the stocks necessary for deposit 
with the State Comptroller, as security for its circulating 
notes, it dealt largely in buying and selling stocks, to the 
amount of at least $5,000,000, and, among others, a large 
amount from the State of Indiana, and paid for the same by 
its circulating notes. 

The claim now prosecuted was not on those notes, which 
were offered to be given up on the trial and canceled, but for 
the consideration money of the original purchase. 

For the receiver, it was contended that the purchase being 
in violation of an express prohibition of the statute it was 
void, and no action would lie between the parties to enforce 
any part of the contract. But the State of Indiana insisted 
that they were in entire ignorance of the purpose for wliich 
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the stocks were bought, and whether the Trust Company had 
or had not obtained all the stocks it was authorized to hold 
No evidence was offered that any inquiry had been made on 
that subject. 

The referees reported that the claim was invaUd, to which 
exceptions were taken, and the case, on those exceptions, was 
argued at the Special Term. 

A. Momn^jr.j for claimants. 

J, Van Buren and A. C. Bradley^ for the receiver. 

Edmonds^ J. : Two facts are established, namely, that tho 
North American Trust and Banking Ck)mpany arc indebted 
for $175,000 of the bonds of the State of Indiana, bought 
by them and not paid for, and that the debt, which originally 
seemed to belong to the Morris Canal and Banking company, 
is new vested in the State of Indiana by valid transfer. 

In an equitable proceeding like this, the foregoing fact? 
would entitle the State of Indiana to recover the amount of 
those bonds, unless there was something in the transaction so 
illegal as to work an absolute forfeiture of the claim* 

It is insisted for the receiver, that the original transaction, 
out of which the claim flows, was so tainted, and that is the 
question for determination now. 

It has long been the policy of our laws, to prohibit the 
banks of this State from becoming general dealers in stocks, 
and from emitting bills for circulation, payable otherwise than 
on demand and in coin. 

This policy runs through the general banking law of 183S, 
and the acts amending it, with one exception, that it was 
contemplated that the banks established under it should be 
permitted to purchase sjich stocks as might be nec^sary to 
enable it to emit circulating notes, by a deposit with the Corap 
troUer. 

It was never intended that any of our banks should engage 
in such wholesale dealing in stocks as characterized the North 
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American Trust and Banking Company from the instant it 
shot into a portentous existence. 

The chief means adopted by our State to enforce this policy 
has been, as in the kindred cases under the gambling and 
usury laws, by rendering null and void all contracts made in 
contravention of it, even though thereby the real and actual 
debt might be forfeited, and the party chiefly criminal be per- 
mitted to defraud the other party, by whose aid it was enabled 
successfully to violate the law. 

The stem sense of justice, which has worked out such con- 
sequences, has overlooked the individual wrong in its anxiety 
for the public and general welfare, and for the protection of 
the whole community against the encroachments of those who 
have been thus intrusted with a portion of the State sover- 
eignty — that:^ na/meh/^ of coining money. 

And I am now called upon to say whether these claimants 
are placed in this situation either by reason of having them- 
selves been originally engaged with the North American Trust 
and Banking company, in an ill^al transaction, or as deriv- 
ing title from those in whose hands the transaction was thus 
originally tainted. 

The allied ill^ality is not in taking, after the act of 1840 
was passed, notes issued in violation of tliat act, for that 
objection is obviated by the oflfer now made to surrender the 
notes, and by the claim to recover, if at all, on the original 
consideration of the sale of the bonds. 

It consists in the North American Trust and Banking com- 
pany buying those bonds in violation of the law. 

It is urged for the claimants, that neither they nor the Mor- 
ris Canal and Banking company can be justly held responsible 
for the use which might be made of the bonds, or for the pur- 
pose for which they were bought, or for any secret intention of 
the buyers in regard to them. This does not necessarily follow. 
A man may sometimes be held responsible for the acts and 
secret intentions of others, when he is aiding them to violate 
the law, and when due caution and inquiry is necessary on his 
part to avoid such violation ; he may be as responsible for 
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omitting to use such caution, or to make sach inquiry, as if 
he had willingly participated in breaking the law. A c(^ate 
case will be found in bills or promissory notes given by banks. 
The statute requires them to be payable on demand. Yet 
they may, under certain circumstances, be given on time, and 
be valid. Now, when the note of a bank, payable at some 
future day, is offered, he who proposes to take it is hound to 
inquire and to know whether it has been lawfully issued. It 
will not do for him to say that he did not know ; he is bound 
to know ; and, in order to know, ho must inquire and investi- 
gate. He knows that, in a certain case, a bank may give a 
note payable after date, and that in all other cases it can not 
do so. When such a note is offered to him, he must take care, 
at his peril, that it has been properly given. 

So the Morris Canal and Banking company knew that the 
North American Trust and Banking company had power, to 
purchase stocks, for the purpose of depositing with the Comp- 
troller, in order to obtain circulating notes, and for no other 
purpose ; and when the North American Trust and Banking 
company offered to buy of them so large an amount of State 
stocks, they were bound to inquire, and to know whether the 
purchase was within the legitimate scope of its authority, and 
they are responsible for their ignorance, when it was caused 
solely by their omission to perform the duty of inquiry. 

They have no right to say now they did not know what the 
North American Trust and Banking company were intending 
to do with the bonds. They were bound to know, and proba- 
bly did know. At all events, their ignorance is no excuse for 
them, when inquiry would have produced knowledge, and 
inquiry was a duty. 

The question then is, not whether the Morris Canal and 
Banking company knew of any intended illegality, but solely 
whether the purchase of the bonds was in fact illegaL 

I inquire, then, what was the purpose for which the North 
American Trust and Banking company purchased these bonds! 

Mr Murray, who was one of the directors, states it in these 
words: "The North American Trust and Banking company 
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were making arrangements for a very extensive business, and 
had been applied to by various institutions in the interior for 
State stocks to deposit with the Comptroller. Mr. Beers repre- 
sented to the directors that we could make a handsome per 
cent, by taking these bonds and selling to these institutions 
for good security ; and, at that period, if we sent them forward 
to England for sale, we could realize a profit of something 
like three per cent, and these securities would be an available 
source to raise money, in case we stood in need." Mr. G. D. 
Strong, one of the directors, says " that the purchase of Indiana 
stock was for the purpose of being transmitted to Europe for 
sale." He further testifies, " that their first purchase of stocks 
was in August, 1838, of $1,000,000 Arkansas stock, and one- 
half of it was purchased with the intention of applying what- 
ever was necessary to a deposit with the Comptroller for 
circulating notes, being the only amount intended for that 
purpose. All the remaining purchases of State stocks were 
purchased for sale mostly in Europe." 

The whole amount of bills received from the Comptroller 
never exceeded $330,000, and its average circulation was 
$20,000 to $30,000, while its purchase of State stocks amounted 
to about $5,000,000. 

These facts show that the purchase of this stock, for the 
price of which this claim is prosecuted, was an illegal trans- 
action, out of which no cause of action can arise. 

I have spoken of this transaction as one with the Morris 
Oanal and Banking company. It was so, in form, and, there- 
fore, I have so spoken. But it is evident that the transaction 
was, in fact, by the present claimants, through that company 
as their agents. 

That, however, is of no great moment, for, in either respect, 
in the view which I have taken of the original claim, which 
alone is now prosecuted, it can not be enforced. 

The report of the referee must be confirmed, with costs. 

[NoTB. — The question here involved, was oltimatelj decided in the Couzt 
of Appeals. (See 14 N. Y. R. 162.)] 
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DeBottyebib v. Gillbsfib. 

Where a penoQ has a lien on personal property, and its po o s osm on ii 
demanded by the owner, if the creditor having sneh possession refoses to 
deliver, by denying property in the demandant, the lien is waived, and 
oonstitutes no defense to an action by the owner to recover ihe 



MonoN to Bet aside the report of the referee. 

The plaintiff, being indebted to the defendant, had left some 
goods in his possession as security. Upon a daim that the 
debt was paid, a demand was made for a return of the prop- 
erty, to which the defendant replied, by denying that he had 
any property of the plaintiff in his possession. 

On the trial, it was proved that the goods did belong to the 
plaintiff, and had been left in defendant's possession. It was 
then attempted to be set up, as a defense, that the defendant 
had a lien for the debt; but the referee overruled the defense, 
on the ground that, by setting up a claim inconsistent with 
the lien, the defendant had waived all right under it 

Edmonds^ P. J, : The extent of the defendant's claim to 
the goods was a lien for the board, and the plaintiff was enti- 
tled to the repossession of the goods on dischai^ging the lien. 

If, when the goods were demanded in behalf of the plaintiff 
the defendant had set up the lien, or had demanded the 
authority by which the demand was made, that would not 
have constituted an unlawful detention. 

But, instead of that, the defendant denied that she had any 
of plaintiff's property, thus distinctly setting up a claim to it 
as her own. 

This, it is well settled in the law, was a waiver of the fien^ 
and, therefore^ the referees were right in their report 

Motion to set aside report denied, with costs. 
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Before Edmonds, Jnstioe. 



Benneb v. Jobdan. 

Where tlie act oomplained of is not per 9$ a nniaanoe, the power of the oonrt 
to leetrain it, by injunction, will not be ezerciBed nntil the question, 

• whether nuisance or not, has been settled, either on Indictment, in an 
action, or on issues ordered by the court. 

In a business which had been carried on in a factory by 
hand-power, a change was made, and machinery was intro- 
daoed for carrying it on by horse-power. It was complained, 
by the owner of an adjoining building, that the noise made 
by the new power was a disturbance to the neighborhood, and 
an injunction was obtained, restraining the use of the new 
power. 

On a motion to dissolve the injunction, the following deci- 
sion was made. 

£!dmondSy J. : The only thing restrained in this case is the 
use of a horse-power. That power is not, of itself, necessarily 
a nuisance. It may be so used as to disturb no one, and in 
this case it is doubtful whether, in this particular case, it is a 
nuisance to any one. Under such circumstances, it is the well 
established practice of this court not to grant an injunction 
until the question, whether nuisance or not, shall h&ve been 
determined by a jury, either on indictment, or in an action, or 
on issues ordered by the court That has not been done in this 
caBe, and the injunction must be dissolved, with costs. 
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THE POINTS RULED IN THEM. 



A. 



AFFIDAVIT. 

1. Mnst be free from erasoreB and 
interlineatioDB. ZHdierv. Warner, 

41 

3. The court may require farther 
evidence of the trnth of the com- 
plaint than the affidavit of the 
plaintiff of his belief that the com- 
plaint is true. Id, 

Sb A memorandnm indorsed by the 
defendant on the back of the com- 
plaint, and signed by him, may in 
some instances constitute a valid 
answer. « Id, 



ALLOWANCE. 

1. When ten percent will be allowed 
under section 263 of the Code. 
FowUr r, Houston, 14 

3 The allowance of a percentage by 
way of additional costs is made in 
all actions prosecuted by attach 
ment against non-resident debtors. 
Wood/woTth V. Qrier, 51 



ANSVER. 

1. After service of summons and com- 
plaint, plaintiff served an amended 
oomplaint, and at the end of 



twenty days from the time of such 
service, signed judgment. On 
motion to set aside the judgment, 
hdd, that the defendant had twenty 
days from the service of the 
amended complaint to answer or 
demur thereto. Dickerson v. 
Bearddey, 21 

2. Frivolous answer, practice as to. 
Noble Y, Ihmbbru^e, 24 

8. Where an answer denies a ma- 
terial allegation of the complaint, 
and as a separate defense sets up 
new matter in avoidance of the 
cause of action, and the plaintiff 
omits to reply thereto, the defend- 
ant is not entitled to judgment for 
want of a reply; but where the de- 
nial is merely a part of the new 
matter, and for the purposes 
thereof, there the defendant may 
move for judgment for want of a 
reply. Comgtoek v. Malioek, 69 



APPEAL. 

1, On motion to dismiss an appeal on 
special motion — Held^ tnat on 
appeals from " orders," no security 
is required to be given. Beech v. 
SouthvDorth, 48 

2. That where security is required, 
the undertaking must be acknowl. 
edged in the same manner as bonds 
were required to be acknowledged 
by the one hundred and twentieth 
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rule of the Sapreme Court, which 
rule is still in force; notice must 
also be giyen of the names, addi. 
tiona, and residences of the sureties, 
and the undertaking must be ap. 
proved by a judge,but the omitting 
to do any of these acts is such an 
irregularity as the court may per- 
mit to be rectified. IcL 

•>. On an appeal from an order made 
ui a Special Term, a certificate of 
a judge must be obtained, pursu- 
ant to section 299 of the Code, and 
a copy of the certificate served, or 
the appeal will be irregular ; but 
the court will not, for such irregu- 
larity, quash the appeal. The 
court will impose costs on all par- 
ties who commit irregularities, 
even when the irregularities do not 
affect the substantial rights of the 
parties, if the irregularity occur by 
the party disregarding section 389 
of the Code, and the rules of the 
court retained in force thereby. 

Id, 

4. Notice of appeal on an order made 
at Special Term must be served, 
both on the clerk and on the ad- 
verse party, within ten days after 
written notice of the order, or the 
appeal will be quashed. The 
omission to serve a notice of appeal 
in due time is not such an irregu- 
larity as can be waived by the 
court. Weseott v. Plait, 48 

5. The provision of the Code which 
allows an appeal from an order at 
Special Term, where the order '* in- 
volves the merits," means all 
orders in the progress of a cause, 
except such as relate merely to 
matters resting in the discretion of 
the court, or to mere matters of 
practice or form of proceeding. An 
application for the necessary pro- 
cess to enforce the judgment of the 
court involves the merits within 
this construction of the Code. Ona- 
ger V. Douglass, 136 



ARREST. 

1. In an action to recover the posses- 
sion of personal property, the 
plaintiff claimed the immediate 
delivery of the property, and 



served the sheriff with the affidavit, 
notice, and undertaking mentioned 
in the Code. The defendant ex- 
cepted to the sureties named in the 
undertaking, and they omitted to 
j ustify . The sheriff returned that 
the property in question had been 
concealed or removed, bo that the 
same could not be taken by him. 
On this the plaintiff obtained an 
order of arrest, and the defendant 
was arrested. On motion to vacate 
the order of arrest, hdd, that the 
defendant was not entitled to his 
discharge f r6m custody, or to have 
the action discontinued, either be- 
cause the plaintiff's sureties 
omitted to justify, or on showing 
that such sureties were insufficient 
or insolvent; that on such a motion 
the sheriffs return is prima facie 
evidence that the property has been 
concealed or removed to prevent 
its being taken; but Uie defendant 
may rebut the presumption thus 
raised, and on its appearing that 
the defendant neither conMled, 
removed, or dispo«>ed of the prop- 
erty, to prevent its being taken, 
the court will vacate the order of 
arrest. ManUy v. Patterson, 163 



2, SemUe, that where goods have 
been taken from the defendant, 
and delivered to the plaintiff, the 
court has no power to order the 
return of the goods because the 
plaintiff's sureties are insufficient 
or insolvent. Id. 



3. In an affidavit for the arrest of a 
defendant, for fraudulently obtain- 
ing goods, etc., the facts which 
may be within the knowledge of 
the plaintiff, such as the existeoee 
of the debt, and the manner in 
which it was contracted, etc., must 
be stated positively. And where 
any of the facts necessarily rf«t 
upon information derived from 
others, such as the facts of the 
false representations and fraud on 
the part of the defendant, they may 
ft be so stated ; but the sources and 
nature of the information shoald be 
particularly set out, and good rea- 
sons given why a positive state- 
ment cannot be procured. IFM- 
hek V. Both, 1S7 
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4. The allegation of "information 
and belief" merely, in reference 
to such facts, is not enough. Id. 

5. A party arrested on a warrant 
issued on a criminal charge has a 
right to have a preliminary exam- 
ination before the magistrate issu- 
ing the warrant, of which he can- 
not be deprived by the finding of 
an indictment before the examina- 
tion is completed. People v. 
JDhrury, 851 



ARSON. 

1. Where it is clearly made ont that 
the firing was willful, the intention 
or motive of the acxsused is of no 
moment, and his state of intoxica- 
tion is not only no extenuation of 
the offense, but is not even to be 
considered in inquiring into his ca- 
pacity at the time to have a motive 
or intention. People v. Jones, 86 

2. The offense of attempting to com- 
mit arson depends on the purpose 
for which tne fire was kindled. 
People V. Long, 129 

3. Though the kindling of the fire 
might possibly, or even probably, 
burn the building, that would not 
be arson, unless there was a pur- 
pose thereby to set fire to or burn 
it. Id, 

4. If the kindling the fire would, as 
an inevitable result, have burned 
the building, an intention to do so 
may be presumed. Id. 

5. On an indictment for arson in the 
first degree, there may be a con- 
viction for attempting to commit 
arson in any of the lesser degrees. 

Id. 



ASSIGNMENT OF LEASE. 

1. Where a defendant is sued as an 
asHignee of a lease and he denies 
by his answer only the execution 
of the leafle and the assignment to 
him, to entitle the plaintiff to re- 
cover he need only prove the exe- 
cution of the lease and assignment. 
KeUletas v. Maybee, 360 



2. The only defense the defendant 
can set up under such an answer 
is the non-execution of the lease 
and assignment. Id. 

8. The defendant cannot under such 
an answer set up the defense that 
before the commencement of the 
action he had parted with all his 
interest in the lease and assign- 
ment. Id. 



ATTACHMENT. 

1. The affidavit in support of an ap« 
plication for an attachment, aver- 
ring the party's belief in the ex- 
istence of facts which warrant the 
issuing of an attachment, should 
disclose the ground of such belief 
to enable the judge to whom the 
application is made to form a be- 
lief on the subject. Cammann v. 
Tompkins, 227 

2. An attachment granted on an in- 
sufficient affidavit will be set aside 
on motion. But, where the motion 
to set aside an attachment is made 
upon affidavits on the part of the 
defendant, the plaintiff may intro- 
duce affidavits on his part, and if, 
by all the affidavits in the case, suf- 
ficient appears to warrant the issu- 
ing an attachment, the court will 
not set it aside for any insufficiency 
in the affidavit on which it is is- 
sued. Id. 

8. What is a concealment to avoid 
service of process. Id, 

4. Same principle. Oiibert y. Tomp- 
kins. 282 

5. Where two persons, one being 
a resident and the other not a 
resident of this State, are jointly 
indebted on contract, the creditor 
may issue an attachment against 
the property of the non-resident 
debtor. Baird v. WcUker, 268 

6. What is the non-residence which 
aathorizes an attachment. Miller 
V. Burrotos, 157 

7. A party who formerly resided in 
another State, and having aban- 
doned that and come to this State, 
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undetermined whether he will set- 
tle here or elsewhere, is a noa 
resident against whom an attach- 
ment ma^ issue. Id. 

8. An attachment under the Code is 
not original process, as it is nnder 
the Revised Statutes. It is a pro- 
visional remedy onlj. Footer v. 
GreenJUa. 856 

9. When one creditor has sued out 
an attach nient under the Code, 
other creditors of the defendant 
maj be made co-defendants. Id. 



AWARD AND ARBITRATION, 

1 . A motion to vacate an award of 
arbitrators can be made only in the 
omrt named in the submission, and 
for the causes speciQed in the stat- 
ute. Allen V. Blunt, 457 

8. Any other ground for setting 
aside an award can be available 
only in a distinct action brought 
for that purpose. ~Jd. 

8. Such action was always an equita- 
ble one, and the amalgamation of 
coiuiDon-law and equity powers in 
the Hame court dues not alter the 
principle. Id. 



B. 



BANKRUPTCY. 
See Skt-opp. 



BILLS AND NOTES. 

1. Where paper, due at a distant 
place, is left with a banker for col- 
lection, and such banlter transmits 
it to a collecting agency at sifch 
distant place, wlio receives pay- 
ment of it, the house thus collect- 
ing it are agents directly for the 
owner of the paper, and are re- 
sponsible to them for neglect in 
collecting or paying over the 
money. Echarte v. Clark, 445 



2. They can discharge themselves 
from such liability by paying over 
the money to the banker from whom 
they received it, but cannot so dis- 
charge themselves by passing it to 
- his credit in general account. Id. 



0. 



CHALLENGE. 
See JuBOR. 



CITIZENSHIP. 

1. In the naturalization of an alien, 
a previous declaration of inteDtioo 
is an absolute prerpquisite, witlioat 
which the naturalization is abso- 
lutely void. McCartjf v. Hodges, 

433 

2. Tlie record of naturalizaUon. 
though it adjudicates that sdcIi 
declaration has been made, is not 
conclusive, but it may be disproved 
by parol. Id. 

8. It is a question of jnrisdirtioa 
upon which the court of final nat- 
uralizatioD cannot so adjudicate as 
to preclude inquiry. Id 

4. In questions of pedisrree. foar 
kinds of evidence may be re- 
ceived : personal knowledge, hear- 
say amoner relatives, family con- 
duct, and general reputation* Id. 

5. Hearsay, to be admissible, must be 
from those connected with the par- 
ties, so situated as to be likely to 
know, and are dead. Id. 

6. Family conduct from those who, 
by recognizing the relationship, 
evince a belief and opinion on the 
subject. Id. 

7. General reputation is admissible 
when of so ancient a date and po 
widespread as to preclude the 
idea of fabrication. Id. 
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CODE OF PROCEDURE. 

The Code is constitatlonal. The great 
principles of law and equity, as 
they existed at the adoption of the 
Constitution, are untouched by it. 
Anonymoui, 18 



COMMISSION. 

Where coods are left with factors 
for sale on commission, and the 
factors sell the same, the owner 
has no cause of action for tiie price 
or value of the goods until a de- 
mand and refusal to pay same, and 
the time of limitation does not 
commence to run until such de- 
mand has been made. Baird v. 
WalM&r, 268 



COMPLAINT. 

1. When may be amended — what 
defect in pleading may be disre- 
garded under the Code. Keese dt 
jLawrence v. FuU&rton dt Arm- 
itrajig, 16 

2. It is no sufficient answer to a mo- 
tion to dismiss the complaint for 
want of prosecution, to say that 
the plaintiff is dead, that no repre- 
sentative can be found to revive 
the action, but that the attorney 
hopes to find a representative. 
Crawford v. Whitehead, 817 

3. On motion to strike out averments 
in a complaint as immaterial and 
impertinent, ?ieldt that the true test 
of the averments sought to be 
struck out is to inquire whether 
such averments tend to constitute 
a cause of action, and, if they do, 
they will be struck out. Ingeraol 
V. Ingersol, 49 



CONFESSIONS. 

How far they are to be regarded as 
evidence of the facts stated in 
them, or are binding and conclu- 
sive on the accused. People v. 
Jones, 86 



CONSTRUCTION OF STATUTES. 

1. The effect and extent of the 
changes in the law of homicide, 
made by the Revised Statutes, con- 
sidered BO far as relates to the dif- 
ference between murder and man- 
slaughter. People V. Clark dSul- 
Hoan, 280 

2. Where there is doubt as to the 
construction of the statute defining 
a crime, and the same has never 
been passed upon by the court of 
last resort, it is proper, even in a 
capital case, to allow a writ of er- 
ror with a stay of execution, until 
the question can be reviewed. Id. 



CONTRACT. 

Damages for failure to perform. 
Pharee and Gould v. Dams, 18 



CREDITOR'S BILL. 

A complaint by a creditor, in the na- 
ture of a creditor's bill, to set 
aside an assignment, need not al- 
lege that the plaintiffs have issued 
an execution to the county where 
the judgment debtor resides, and 
that it has been returned nulla 
bona. Cooper v. Clason, 820 



D. 



DAMAGES. 

1. Under the act of 1847, giving to 
the representatives of a deceased 
person a remedy by action, where 
death was caused by wrongful act, 
neglect or default, the measure of 
damages is the pecuniary loss 
which the widow and next of kin 
have sustained by the death. And, 
in their verdict, a jury cannot give 
vindictive damages, nor award any 
thing as a punishment of the 
wrong-doer, or from sympathy for 
the loss of the survivors ; the 
standard created by the statute be. 
ing purely the pecuniary loss. 
Wise V. Teerpenning, 112 
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d. Such action maj be maintained 
notwithstanding that the act caus- 
ing the death ia a felony, and the 
wrong-doer ban not yet been tried 
therefor. Id. 

3. In action for slander. MoChiekin 
Y, SUter, 466 

See Contract. 



DEED. 

1. Where it is not necessary, in order 
to convey her land, for a married 
woman to make a separate ac- 
knowledgment, her deed may be 
proved as the deed of any single 
person. Van Winkle v. Utrnttan- 
tine, 460 

2. The question of the death of a 
subscribing witness is purely a 
matter for the court, on a question 
of admitting proof of his hand- 
writing, and the jury have no con- 
cern with it. Id. 



DEMURRER. 

1. A demurrer which demurs to the 
whole of a pleading, a part of 
which is sufficient, is too broad and 
will be overruled. Cooper v. 
Olaaon, 820 

2. Although, on overruling a demur- 
rer, the court omits to allow an 
amendment, yet a subsequent mo- 
tion to amend may be made where 
the question involves the merits 
and might have been raised on gen- 
eral demurrer, and the statute for- 
bidding an amendment relates only 
to objections for imperfections in 
matters of form. Luyeter y, Snif- 
fln, 458 



DIVORCE. 

Where parties are resident in this 
State, and one of them removes to 
another State for the purpose of 
obtaining a divorce, and remains 
there the length of time necessary 
to give its courts jurisdiction, and 
obtains there a divorce, it will be 
of no effect in this State, but will 



be disregarded by our courts, as 
obtained in fraud of the law. Fbred 
V. Ilbrea, 180 



DYING DECLARATIONS. 

1. In what cases admissible as evi- 
dence. People y. Wood, 71 

2. When may be given in eTidence. 
People Y. Orunstg, 336 



K 



EVIDENCE. 

1. Dying declarations. — In what i 
admissible in evidence. People v. 
Wood, 71 

2. Dying declarations may be given 
in evidence, when the deceased has 
no hope of a recovery. Peo^ v. 
Grumig, 286 

8. It is a matter of discretion with 
the judge, to permit the summing 
up to be interrupted, for the par- 
pose of enabling the proeecatlon 
to put in evidence, which had been 
inadvertently omitted. Id. 

4. Where depositions were taken 
pursuant to the Code of 1848, and 
pending the suit and before trial, 
the provision authorizing the tak- 
ing such depositions was repealed. 
JStfU, that the depositions could 
not be used on the trial. MeCotter 
V. Hooker, 260 

5. A statement of the affair by the 
prisoner, even if not admissible as 
a confession, may be received as 
his account of it, which he has a 
right to give in court, either in 
person, or by his counsel, or his 
agent and friend. People v. Lopa, 

263 



EXECUTION. 

Arrest on final process when no order 
had been obtained. 'Squire v. 
Vtynn, " 134 
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EXECUTOR. 



1 . Ad executor , to whom the testa- 
tor bad given power to seU his real 
estate, for the payment of debts 
and legacies, and for tlie division 
of tbe balance among the devisees 
named in the will, by his acts held 
himself out to the devisees as en- 
gaged in winding up tbe estate, 
and discharging claims that would 
be prior to theirs. Held, tbat while 
he was doing, or professing to do, 
this, the statute of limitations could 
not run against them who had no 
rights as against him, until those 
prior claims were paid. Heldt 
also, that every new act of his, in 
raising money as executor, out of 
the estate, to pay the debts, was an 
acknowledgment of his continuous 
acting as executor, and his con- 
tinuous and unbroken liabilitv as 
executor. Held, further, that exe- 
cuting mortgages in the character 
of executor, upon a part of the 
estate, reciting the power for that 
purpose given him in the will, and 
alleging that it was ** for the pur- 
pose of raising funds to pay off and 
discharge existing debts and lia- 
bilities upon and against the estate 
of the testator," were acts of this 
description. Carroll v. Carroll, 158 

2. If lands are sold by an executor, 
under a power for that purpose, 
contained in a will, to pay debts, a 
devisee who has an interest in the 
residue has a right to an account 
from the executor, of what the 
debts of the testator were and of 
what amount of personal estate 
has been received by the executor 
to pay those debts, that he may 
know whether such sales are valid; 
and, if valid, whether he is enti- 
tied to any ; and, if so, how much 
of the money raised thereby. Id. 

3. An executor, to whom by the will 
no authority over real estate was 
given, who has nevertheless as- 
sumed such authority, and received 
the rents and profits thereof, may 
be called to account by a creditor 
of the decedent as trustee. Dana 
▼. Wettem, 891 

4. Though such accounting may not 
be compelled before the surrogate, 



it can be compelled in this court, 
in an action properly framed for 
that purpose. Id. 

5. In such case it is not necessary 
that each creditor should bring a 
separate action ; one may sue for 
himself and others. Id, 



EXTRADITION. 

1. On an application by a foreign 
government for the extradition of 
a fugitive from its justice, the war- 
rant can be granted only where, by 
the laws of this State, tbe evidence 
of guilt is strong enough to justify 
an indictment against him, and his 
detention for trial thereon. Matter 
of Colder, , 374 

2. It will not be proper to hold the 
accused in custody for an indefinite 
period, for the foreign government 
to procure the deficient evidence, 
where it does not appear that it 
could not as well have been sup- 
plied in the first instance. Id, 



F. 



FRAUD. 

Where a vendor rescinds a con- 
tract of sale on the ground of 
fraud, he may bring his action 
either for the damages he has sus- 
tained by reason of the fraud, or 
for the value of the goods sold. 
VeUerman v. King, 371 



FUGITIVE SLAVE. 

See Habeas Corpus. 
Slaver 



H. 



HABEAS CORPUS. 

1. A Tutbeat corpus, under the statute 
which allows the party detained to 
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"allege any fact to abow either 
that hie imprisoQinent or detention 
is unlawful, or that he is entitled 
to his 'discharge/' is appellate in 
its power and operation, and under 
it it is competent for ihe officer al- 
lowing it to inquire into causes out 
of and beyond tbe return. People 
V. Mary and Caroline Martin^ 28 

2. In the exercise of this power, no 
officer or court will go behind the 
indictment, after the party has 
been arrested under such indict- 
ment, because there are no means 
of ascertaining on what the in- 
dictment is predicated. Id. 

8. But where a person is committed 
on a ooroner^s inquest, or by the 
examining magistrate, it is not 
only proper, on haJbefis eorpus^ to 
look into the original depositions, 
but even beyond them to ascertain 
whether the commitment is justi- 
fied. Id. 

4. In a proceeding on httbean corpus 
under the Revised Statutes, tbe 
averment of a person claimed as a 
fugitive from serv ce, that he is a 
freeman, is a sufficient answer to 
the allegation by the claimant that 
such person is liis slave, and a de- 
murrer to such answer on the 
ground that it is argumentative and 
evasive, will be overruled. Mat- 
tor of Belt, 9 J 

5. When a prisoner is brought up on 
a writ of habeas corpus, who is in 
custody on a warrant of commit^ 
ment by the examining magistrate, 
it is proper to go behind the war- 
rant and examine the grounds on 
which the warrant was issued. 
Feople V. lomphins^ 191 

6. The complaint and testimony be- 
fore the magistrate may be brought 
up by writ of certiorari. Id. 

7. A promise to do a thing is not a 
fals»e representation constituting 
the offenne of obtaining goods, etc., 
under false pretenses. Id. 

HOMICIDE. 



1. The true criterion to determine 
whether a homicide is murder or 



manslaughter is an intenUon to 
kill. People v. Sherrff, 52 

3. In determining that queBti9n, it is 
proper to consider the langaage 
used by the prisoner at the time, 
and the reasons he gives for his 
conduct, but the jury must inquire 
whether the language used web 
the mere ebullition of a drunkard 
in his passion, or the product of a 
premeditated design to effect death. 

Id. 

3. Where an indictment conuins 
several counts charging the same 
offense in different forms, the 
prosecution will not be compelled 
to elect on which count they ask a 
conviction. Such election will be 
directed only when the several 
counts charge separate and distinct 
offenses. People v. AuHin, M 

4. It is not collateral, but relevant 
to the main issue, to inquire into 
the motives which influence a wit- 
ness in givinif his testimony, and a 
party examining a witness in re- 
gard to them is not bound by bis 
answers, but may contradict him. 

Id. 

5. A sufficient foundation is laid for 
such contradiction if the atteniion 
of the witiless has been directed 
to the time, place and circumstances 
attending an alleged statement 
made by him, and the name of the 
person to whom he may have made 
it need not be mentioned, if it was 
not necessary to enable him to 
know to what remark his attention 
was directed . Id. 

6. The statute allowing the relative 
of a person killed to recover dam- 
ages therefor, it will be no im- 
peachment of a witness, that he, 
as father of the deceased, had at- 
tempted by negotiation to recover 
compensation from the author of 
the death. Id- 



7. Whether a homicide was justi- 
fiable under the statnte is to b«* 
determined by the jury from thnr 
conviction whether there was rr»- 
sonable ground for the accused i«> 
apprf»lH»nd great personal injurr, 
and not frotn th«^ fact that ih« 
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sccased did in fact entertain such 
apprehension. Id, 

8. Whether a homicide is excasable 
or not mast depend in a s^eat 
measure upon the nature of the 
weapon ased, and the manner in 
which it was used. Killing by 
intentionally firing a pistol into a 
crowd cannot be said to be by 
accident or misfortune. Id. 

9. To constitute murder there must 
be an intention to kill, in all cases 
except where the perpetrator is at 
the moment engaged in committing 
a felony. Id. 

10. Any killing, without a desisfn to 
effect death, where it is not justi- 
fiable or excusable, is manslaughter 
only. Jd. 

11. Implied malice, constitutins: kill- 
ing without an intention to kill or 
murder, is not recognized in our 
law. Id. 

12. Recent provocation, and the fact 
that tlie passions have not had 
time to cool, do not, under our 
ptfttute, mitigate a killing with a 
design to effect death from murder 
to manslaughter. Such killing is 
murder, whether the design to 
effect death was formed on the 
instant, or had been previously 
entertained. Id, 

13. The intention to take life consti- 
tutes, under our statute, the main 
distinction between murder and 
manslaughter. Id. 

14. Justifiable homicide. Intoxica- 
tion, how far an excuse for, or 
aggravation of, crime. Id. 

15. Though the homicide be effected 
with a dangerous weapon, so as to 
be manslaughter in the third 
dei;ree,yet it may be in the second 
degree, if the death is effected in a 
cruel or nnusual manner. People 
v. Pearce, 76 

16. When is justifiable or excusable, 
and when murder. People v. Don- 
aldson, 78 

17. When homicide is justifiable, and 
who is to be the judge whether 



there is reasonable ground to ap- 
prehend danger. People v. Crowe^ 

152 

18. In such case tne danger must be 
to the person and not to property. 

Id. 

19. What constitutes tne third degree 
of. Id. 

20. The apprenension of an arrest on 
an accusation for crime is not the 
apprehension of great personal 
danger that would render a homi- 
cide justifiable. People y. Camel, 

200 

21. It will be enough to constitute a 
homicide murder, if the design to 
effect death is formed at the in- 
stant, and is the impelling power 
of the fatal, act. Id. 

22. Where a homicide is perpetrated 
by the use of a dangerous weapon, 
the question whether the offense is 
murder or manslaughter depends 
on the fact of an intention to kill. 
People V. Multey, 246 

23. When an intention to kill may be 
formed in order to constitute the 
offense murder. Id. 

24. How the existence of such inten- 
tion may be ascertained, and the 
rules which are to govern the pre- 
sumption of it from the proven 
facts of the case. Id. 



L 



IMPRISONED DEBTOR ACT. 

When removing property out of 
county by a debtor constitutes a 
misdemeanor. People y. Burke, 10 



INCEST. 

Examination by direction of the court 
of the parttcepe criminis. People 
V. QiUet, 406 
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INJUNCTION, 

• 

1. Where both parties are reBidents 
in this State, aa inj unction will 
issue to restrain one of them irom 
instituting and carrying on pro- 
ceedings in another State to obtain 
a divorce. Forest v. Forest, 180 

2. So in case one of the parties 
changes his residence to another 
State, in order to institute a suit in 
the courts of that State. Id, 

3. In an action in which an injunc- 
tion is prajred for. all persons in- 
terested in the subject-matter in 
suit must be made parties, except 
where the persons interested are 
so numerous that it would be im- 
posHible, or productive of great in- 
convenience, to make them all 
parties, in which case one of the 
persons interested may sue on be- 
half of himself anci all others 
equally interested with him ; but 
a plaintiff suinff thus must dis- 
tinctly state, in his complaint, that 
he sues as well on behalf of him- 
self as on behalf of all others 
equally interested with him. Smith 
V. Lockwood^ 224 

4. The provision in the Revised 
Statutes (2 R. S. 516. g 47) that 
proceedings to remove a tenant 
shall not be stayed by any writ, 
etc., of any court, is repealed by 
section 219 of the Code, which 
authorizes an injunction in any 
COM where the act complained of 
would '* produce injury to the 
plaintiff." Oure v. (frawford, 238 

5. In determining whether an injunc- 
tion should or should not issue, 
the only matter to be ascertained 
is, whether the act complained of 
will *' produce injury to the plaint- 
iff," and if it will the injunction 
must be granted. Id. 



INSANITY. 

The insanity which exempts from 
legal responsibility for crime must 
be the absolute dispossession of the 
free and natural agency of the 
mind, and an absence of the 
capacity to form an intention, and 



to devise the means of execatinK 
it. People Y, Carnel, 200 



INSANITY, DEFENSE OF. 

1. The uncertainty and imperfections 
of the rule of law defining the 
offense as an exemption from legxl 
responsibility. People v. Riut, 413 

2. Questions which must weigh with 
the jury in passing on the quesiion 
of insanity. Id, 



INTEREST. 

In an action for work, labor and ser- 
vices, it is erroneous to allow in- 
terest from the time the service \a 
rendered. Interest accrues onlj 
from the time of demand of psj- 
ment. ChetUrman v. MeCaiiM, 

431 



J. 



JUDGMENT REOORD. 

1. Judgment records must be signed 
by the clerk at the lime the 
record is filed. Manning v. Chiyon, 

2. It will not cure this omission 
that the clerk some time after the 
filing signs the record. Id. 

3. The clerk's omitting to sign the 
record is in direct violation of the 
statute, and cannot be waived. Id. 



JURISDICTION. 

1. The court of last resort of this 
State is the exclusive judge of its 
own jurisdiction, and its dedsioD 
on that point cannot be questioned 
by the court below, when directed 
to carry into effect a judgment of 
reversal, but where the jurisdic- 
tional question has not been de^ 
cided by the court of last resort 
it is open to examination in thf 
court below. People v. Clark tmd 
SuUican, 308 
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2. Where an offense was committed 
on navigable tide waters wliollj 
within the State of New York, and 
the United States courts and the 
State courts auaumed jurisdiction 
thereof, tbe former priur in point 
of time to the latter, it was held on 
a writ of habeas corpus issued to 
test the legality of the latter 
arrest, that the conflict of jurisdic- 
tion could only be avoided by set- 
ting up a judgment pronounced in 
one of the tribunals, which, when 
obtained, would be a bar to the 
proceedings in the other. The 
Meary Clay, 324 

3, It was also held to be by no means 
clear that the State courts had not 
jurisdiction over the subject-matter 
of the offense whereof jurisdiction 
Lad already been exercised by the 
United States tribunals. At all 
events, the question considered too 
important to be decided summarily 
on habeas carpus. Id. 



JUROR. 

1. All challenges to jurors for cause 
must be interposed at the same 
time. After a challenge for prin- 
cipal cause has been tried, a chal- 
lenge to the favor cannot be made. 
People V. Donaldson , 78 

2. A juror challenged for having 
formed an opinion cannot be made 
to answer wliether he has formed 
each opinion, because the answer 
would degrade him. Id. 

S. A mere hostility to capital pun- 
ishment would not exempt a juror 
from service. To be so exempt he 
must belong to some religious de- 
nomination, and have such scru- 
ples as would prevent his findin? 
a verdict of guilty, where capital 
punishment would follow. Id. 

4. When in the progress of a trial, 
it is discovered that one of the 
jurors does not understand the Eng- 
lish language, the jury may be 
discharged, a new one be impan- 
eled, and the trial begin de novo. 
People V. Lopez, 262 

5. An opinion of a juror so far 



formed and fixed as to require evi- 
dence to remove it disqualifies 
him, and is good ground of chal- 
lenge for principal cause. People 
V. JSallivan, 278 



JURY. 

Where, on a trial for murder, while 
the jury were consulting together 
upon their verdict, one of them 
sent the officer in charge of them 
to the court, to request that the 
Btatute,or some book containing the 
law of manslaughter, should be 
sent to them, and the officer re- 
turned and informed the jury that 
''Judge Edmonds said that they 
had nothing to <]o with manslaugh- 
ter,'' and they found the prisoner 
guilty of murder, a motion before 
the Court of Oyer and Terminer 
for a new trial, on the ground of 
such communication to the jury, 
was denied. People v. Camel, 

202 



L. 



LIBEL. 

1. When the application of an al- 
leged libel to one of two persons is 
a question for the jury. Lyons v. 
Townsend, 452 

2. When language, that would other- 
wise be libelous, is privileged and 
not actionable without proof of 
express malice. Id. 

3. When the words are used in per 
formance of a duty, tbe assertion 
of a right, or the vindication of an 
Interest, they are privileged, and 
express malice alone can make 
them actionable. Id . 



LIEN ON PERSONAL PROP- 
ERTY. 

Where a person has a lien on per- 
sonal property, and its possession 
is demanded by the owner, if the 
creditor having such ])osse88ioa 
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refuBHS to deliver, by denyiug 
property in the demandaut, the 
lien is waived, and constitutefl no 
defense to an action by the owner 
to recover the possession. DeBou- 
verie v. OiUespie, 472 



M. 



MALICIOCS PROSECUTION. 

1. An action for a malicious prosecu- 
tion cannot be maintained until 
the prosecution allef^ed to be 
malicious is ended ; and the mere 
fact that the accused was dis- 
charfifed from the recognizance en- 
tered into by him at the time of 
his arrest is not such a termina- 
tion of ttie prosecution as will war- 
rant an action.. Bacon v. Tawn- 
Mnd, 120 

2. The question of probable cause, 
where there is no dispute as to 
facts, is a question of law for the 
court to determine ; and in such 
case it is competent for the judge, 
i^t nUi prius, to order a nonsuit 
on the ground of there being 
probable cause. Id. 



MANSLAUGHTER. 

Murder and manslaughter defined. 
People V. Priichard, 219 



MOTION. 

A party oomplaininflr of any proceed- 
ing in a cause must embody all his 
objections in one motion. He will 
not be permitted to make separate 
motions for each objection he may 
have to make. Desmond v. Wolf, 19 



MUNICIPAL CORPORATION. 

A mere tax payer, in a municipal cor- 
poration, has no right to maintain 
an action to restrain the corpora- 
tion from a particular exercise of 
its corporate powers. The remedy 
is by suit brought by the State, [ 



through its legitimate officer, the 
attorney. general. Be Baum v. 
CUy of New York, 396 



MURDER. 

1. In looking for motive, in order to 
ascertain if there was an intent to 
kill, the birth-place, fducation and 
manners, and customs of the cnan- 
try of which the prisoner waa a 
native, and in which lie hnd l>ceD 
brought up, may be inquired into. 
People V. GruiiEig, 286 

2. The act which perpetrat**8 the 
homicide (where there is no inten- 
tion to kill), where it is imminently 
dangerous to others, ^evincing a 
depraved mind regardless of ha- 
man life, need not be accompanied 
by a design to take life in order to 
constitute murder. PtopU v. Bo^, 

258 

3. Where the intention to kill is 
charged to have been formed on 
the instant of inflicting the wound, 
more care and cautiou are to be 
used by the jury than where it is 
to be inferred from acts manifest- 
ing delil)eration. People v. Lowz, 

263 

4. On the trial of an indictment for 
murder, if the jury find that the 
killing was produced by the pris- 
oner with an intention to kill, 
though that intention is formed at 
the instant of striking the faul 
blow, it is murder. People v. 
Clark, 27S 

5. Such intention may be inferred 
from the circumstances of the case, 
and, among other things, from the 
nature of the weapon used, and 
the wounds given by it. Id' 

6. The design to effect death, which 
is necessary to constitute a homi- 
cide murder, must have been prfr- 
meditated ; not the thought of a 
moment, but the calm, deliberete 
reflection, which has occupied the 
mind . The design m ust have been 

, thought of and meditated before 
the act is committed ; must hare 
been formed before the moment 
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when the crime was perpetrated . 
' People V. Clark and SuUivan, 283 

7. An intention to kill existing at the 
instant of striking the fatal blow 
is a premeditated design within the 
meaning of the statute^ Id. 294 

8. The existence of an actaal design 
to effect death constitutes the dif- 
ference between murder and man- 
slaughter. Id. 

9. The right to take life in self-de- 
fense exists only where the partj 
taking the life has done every 
thing in his power to avoid the 
necessity of thus defending him- 
self. Id. 

10. The intent to do bodily harm to 
some one out of a number of per- 
sons is necessary, under the second 
snbdivision of section 5 of 2 
Revised Statutes, p. 657, to consti- 
tute the crime of murder, even 
where the homicide is effected by 
an act imminently dangerous to 
others, evincine^ a depraved mind, 
regardless of human life. The 
Henry Clay, 324 

11 . Deaths caused by the burning of 
a steamboat, which results from 
the making of excessive fires for 
the purpose of creating excesHive 
steam, in order to out-race another 
steamboat, declared not to come 
under the denomination of mur- 
der, but parties held to bail for 
manslaughter in the first degree. 

Id. 



K 



NE EXEAT. 

1. The writ of ne exeat is not abol- 
ished by the Code of Procedure. 
Forest v. Forest, 171 

2. Its office is something more than 
to produce an arresi for a debt. Id. 

3. It lies to compel a party to remain 
within the jurisdiction of the court 
until its judgment shall be pro- 
nounced in the pending suit, and 



never issues where the person of 
the defendant cannot, be touched 
under the decree, either on execu- 
tion or attachment. Id. 

4. Ne exeat may be by order as well 
as by writ, and be enforceable by 
attachment for contempt for diso- 
bedience of the order. Id. 



NEW TRIAL. 

On a motion for a new trial, on the 
ground of improper conduct of the 
jury, the affidavits of the jurors 
are not admissible to prove such 
conduct. . People v. Camel, 202 



NON-RESIDENT DEBTOR. 

An attachment, under the Revised 
Statutes, against a non-resident 
debtor may be sued out bv a cred- 
itor, who is also a non-resident of 
this State. Matter of Marty, 454 

Bee Attachment. 



NONSUIT. 

1. Where there is no question of fact 
to be submitted to the jury, it is 
error for the court to refuse to 
nonsuit, but such refusal is not 
error where there is any fact for 
the jury to pass upon. Chester- 
man V. McCatline, 431 

2. An exception to the whole charge 
of the judge is unavailine^ if there 
is any part of the charge that is 
correct. Id. 



NUISANCE. 

Where the act complained of is not 
per se a nuisi^ce, the power of the 
court to restrain it, by injunction, 
will not be exercised until the 
question, whether nuisance or not, 
has been settled, either on indict- 
ment in an action, or on is^^ues 
ordered by the court. Benner v. 
Jordan, 473 
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PARTITION. 

1. An action for partition cannot be 
maintained without an averment 
that the parties are in possession 
as well as seized. Hunt v. Crow- 
eU, 885 

2. One tenant in common cannot con- 
vey to a stranger a specific lot or 
parcel of the land held in com- 
mon . Id, 

3. Sach a conveyance, though it 
would not pass the legal estate to 
the grantee, might operate as a 
transfer of an equitable interest, 
and as such be regarded and con- 
sidered on final partition. Id, 



PARTNER. 

1. A person who gives himself out 
as a partner in a firm doing busi- 
ness under the name of A. & Co., 
is an active, and not a dormant 
partner, and cannot retire from the 
concern without giving notice of 
the dissolution. T/iomas v. Haight, 

25 

2. Such a person, when he retires, 
will still be liable for debts con- 
tracted in the name of the firm by 
the remaining partner, with dealers 
with the firm, unless actual no- 
tice of the dissolution be given to 
such dealers. Id. 

3. A person who has sold to the firm 
upon three several times after no- 
tice of who constituted the firm is 
a dealer within the meaning of the 
pule. Id. 

PARTNERSHIP. 

1. Where a ship has been built under 
a special agieement, whereby one 
of the owners was to be master, 
others to be ship's husbands, and 
the vessel to be employed on joint 
account as a regular packet be- 
tween New York and Glasgow, it 
is a partnership both as to ship and 
freight. Dunham and IHmon v. 
Jarvia, 145 



2. In such case it is not a matter of 
right of either party, on a dissolu- 
tion, to have a receiver appointed, 
or an injunction, but only where 
they may be necessary for the pro- 
tection of the righth of parties ; 
and it may be proper to deny both 
where, by taking adequate seca- 
rity, the rights of parties may be 
fully protected, and the expense of 
a receivership be avoided. Id. 

3. If, however, the ship is owned in 
common, and not in partnership, it 
is not a matter of right of one of 
the owners, on a disagreement 
among the owners as to the manner 
of employing her, to have an in- 
junction restraining her bein? em- 
ployed at all. In such case, ii will 
be proper for this courc lo auopt 
the admiralty rule, and allov/ the 
majority of the owners to employ 
the vessel at their own risk pend- 
ing a suit, on giving security to re^ 
turn the vessel into the jurisdic- 
tioQ of the court, to abide the 
judgment of the court, or so to re- 
turn the present value of the inter- 
est of the minority. On a motion 
for an injunction in such case, 
field, that it is not necessary to 
pass on the question whether the 
minority of the owners can parti- 
cipate in the profits of such inter- 
mediate employment of the vesael. 
That ought to be reserved for the 
final hearing, and therefore the 
security ought also to be held to ac- 
count for such share of profits, in 
case, on final judgment, they shall 
be adjudged to be entitled thereto. 

Id. 

PLEADING. 

1. In proceedings under the Code, 
the rule that prevailed in saitff at 
law is to govern. Ftovd v. DeaHwm, 

91 

2. The provision of the Code, that 
sham defenses may be stricken 
out applies equally to denials as 
to affirmative matter, and equally 
to verified as to unverified answers. 
Mier v. Cariledge, 133 

3. The rule that the general issoe 
cannot be stricken out hu oo 
longer any existence. M^ 
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4. The right of a defendant to hare 
the issues tried depends on the fact 
whether there is a real issue, and 
that question the court has power 
to try on motion. Id. 

5. The rule of pleading ia, that it is not 
all the circumstances which go to 
make up a party's case, and which, 
if proved, would establish it, which 
must be pleaded, but only the legal 
effect of those facts. IMn&r v. 
Gibson, 253 

6. As, on a sale of goods to an agent 
of the defendant, it is proper to 
aver a sale directly to the defend- 
ant, and an averment of a sale to 
the agent is improper, and Will be 
stricken out on motion. Id. 

7. The object of pleading is not to 
obtain from the opposite party an 
admission of facts averred in the 
pleading, but to form a single and 
material issue, which the parties 
refer to the court or jury to try. Id. 

8. An offer by the defendant for the 
plaintiff to take judgment is not 
amendable of course. It is not a 
pleading which a party may amend 
at his own pleasure, but it is a 
proceeding which can be amended 
only by direction of the court. 
VelUrman v. King, 871 



PRACTICE. 

1. On a plea of another suit pending 
for the same cause of action, the 
true test is the relief sought in the 
complaint in the second action. 
Qroshonv. Lyon, 821 

2. Where such a defense is inter- 
posed, the true practice is not for 
the plaintiff to reply, but to have 
it referred to inquire whether both 
suits are for the same cause of ac- 
tion. Id, 



POWER OF ATTORNEY. 
See Principal and Agent. 



PRINCIPAL AND AGENT. 
1. Where an instrument is executed 

62 



by an agent as a party, it is not 
void, but is binding on the prin- 
cipal, if it clearly appears, from 
the instrument itself, that he was 
acting only as agent. Kain v. 
PosOiy, 132 

2. A power of attorney by a minor is 
not voidable only, as other acts of 
such minor, but is absolutely void. 

Id, 

PROMISSORY NOTE. 

1. A plaintiff having counted on two 
promissory notes, which had not be- 
come absolute, under a special 
agreement, and his remedy being 
on the agreement and not his notes, 
he was allowed to amend by count- 
ing on the agreement. JcLckson v. 
Sanders and Dole, 12 

2. Where the indorsers of a note 
signed a separate paper, binding 
themselves for the payment of it, 
the same as if regularly protested, 
their liability is fixed without any 
demand of payment, notice of non- 
payment or due protest. Fenly v . 
Bogert, 442 

8. Agreements are to be construed 
according to the intention of the 
parties, and so as to render them 
effective rather than nugatory. Id. 



E. 



RECEIVER. 



A receiver who prosecutes or defends 
an action as such, without leave of 
the court, first obtained, is liable 
personally for the costs. Plielpe v. 
CoU, 167 



RIPARIAN RIGHTS 

1. Though a riparian owner may not 
be estopped by a voluntary appor- 
tionment among otlier owners of 
the land under water, yet if he has 
taken possession of portions of it, 
pursuant to such apportionment, 
and seen others do so, also, with- 
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2. There must be circamBtances of 
violence and terror, bj a strong 
hand, or a maltitade of people. Id, 



TRUSTEES. 

Where truBteea, without permission 
of the court and against the re- 
monstrance of the cestui que trust, 
diminisb her income, and claim the 
right to do so, they may be re- 
removed. MaUer of J(mes, trustee, 
etc,, 9 



V. 



VENDOR AND PURCHASER. 

1. Where a bank is authorized by 
law to purchase stocks, for a spe- 
cific purpose, and all other pur- 
chases are declared to be invalid, 
the vendor of stocks, for such other 
purpose, cannot recover the price 
of them. Tracy v. Talmage, 467 

2. In such case, it is of no avail for 
the vendor to allege that he did not 
know of such purpose. He is bound 
to know, or, at least, to make every 
practicable inquiry for the purpose 
of knowing. Id. 



w. 



WARRANTY. 

1. In an action for damages arising 
from a false warranty, the falsity 
is the gist of the action, and the 
complaint need not allege that the 
defendant knew the warranty was 
false. Holman v. D<yrd, 270 

2. What amounts to a false war- 
ranty. Id. 

3. In an action for damages, arising 
from a false warranty, one of sev- 
eral defendants may be called &s a 
witness by and on behalf of his 
co-defendants. Id, 



4. The words "interest in the event 
of the action," in section 398 of the 
Code, do not mean *' an interest in 
any event of the action.** bot "an 
interest in the event as re«pecta 
the party who calls him (the wit- 
ness) as a witness." Id. 



WILL. 

1. A devise to "children" means 
" legitimate children,*' if there be 
any ; and evidence dehors the will 
will not be admitted to show the 
testator's intention to be otherwise. 
Crosby v. Lewis, 26 

2. On appeal from decree of the 
surrogate refusing to admit a will 
to probate, where the decree hsji 
been set aside, and a feigned issue 
awarded, and the case is in this 
court only for the purpose of tir- 
ing such issue, the question 
whether the appeal has abated by 
the death of tue appellant can be 
disposed of only in the Surrogate's 
Court. In the MaUer of HichT 
WiU, 143 

8. Where a will directs a sum to be 
invested for a term of years, st 
the end of which the whole sum 
of principal and interest is to be 
equally divided among a number of 
legatees, or their legal represents- 
tives, with permission to the tros- 
tees in the mean time to make ad- 
vances of interest, such advances 
are to be charged to the shares of 
the parties receiving them. Un- 
derhiUv. Fleet, 447 

4. " Legal representatives." as thus 
used, means children or next of 
kin, and not executors or adxniB- 
istrators. I^ 

5. The bequest of the whole interest 
of the fund vests the legacy at 
the death of the testator. Id. 

6. A devise over is not good as a 
contingent remainder, when lim- 
ited on a prior estate in fee-simple 
absolute. McLeans v. Wakrwt. 

7. It is not good as an executoiy <ie- 
vise, where it oould be destroyed 
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or prevented hy an alteration of 
the estate, out of, or after, which 
it would arise. Id. 

8. A devise to A. for life, with re- 
mainder to his heirs and assigns for- 
ever, is an estate in fee in A. un- 
der the rule in Shelly* s case. Hanenr- 
stick V. Duffenburgh, 463 

9. The fact that therehy the inten- 
tion of the testator is violated 
makes no difference. Id. 

« 

10. A devise of the rents and profits 
of the land is a devise of the land 
itself out of which the rents and 
profits flow Id. 



WITNESS. 

The provision of the Code, that no 
person shall be excluded as a wit- 
ness bj reason of his interest in 
the event of the action does not 



extend to cases of habeas corpus ^ 
and the claimant to an alleged fugi- 
tive from service cannot testify in 
behalf of his claim. Matter of 
BeU, 93 



WRIT OP ERROR. 

1. In ascertaining whether an act al- 
lowing a writ of error acts upon 
a particular judgment, it is com- 
petent to look out of the record to 
see when the judgment was, in 
fact, rendered. People v. Clark 
and SuUif>an, 294 

2, On a writ of error brought to re- 
verse a judgment in a capital case, 
the personal attendance of the de- 
fendant on the argument, or at the 
decision in the appellate court, is 
not necessary to give such court 
jurisdiction. Id. 308 

See Stat of Proceedings. 
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